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Copy of comparative google
images showing the flow of
watercourse before and after the
DFCCIL contractor diverting the

flow.

1A

Images showing waterlogged
orchard due to diversion of water

done by DFCCIL

Copy of the District Collectors
letter dated 4™July, 2019 to the
DFCCIL.
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District Collector’s letter to
DFCCIL dated 5" November,
2022.

Hon’ble NGT’s order dated 131
March 2023 in OA No. 784/2022

Copy of the visit report dated 9"
May 2023.

Copy of the visit report signed by
GPCB officials dated 9" May,
2023.

Copy of the Panchanama dated 9"
May, 2023,

10.

Copy of the letter by the RDC
dated 12" September, 2023.

11.

Copy of the show cause notice
dated 16™ September, 2023 issued
by the Deputy Collector to the
DFCCIL.

12.

10

Copy of letter dated 251
September 2023.

13.

11

Copy of letter dated 28"
September 2023 issued by
DFCCIL to the Collector.

14.

12

Copy of letter dated 30" October
2023 by the Collector to the

Executive Engineer.

15.

13

Copy of letter dated 4™ December
2023 by DFCCIL to Collector.

16.

14

Copy of letter dated 12" December
2023 by Collector to Executive

Engineer.




246

3
17. 15 Copy of the reply by Irrigation
Department dated 25-09-2024 to
RTT application.
18. 16 Copy of the Hon’ble Supreme

Court’s judgment dated 13
December, 1996 in M.C. Mehta v.
Kamal Nath (1997) 1 SCC 388.
19. Affidavit in support of the

comments by the Applicant

Pune

Date 10-10-2024

e

Adv. Aniruddha Kulkarni

Counsel for the Applicant
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,

WESTERN ZONE BENCH, PUNE
M.A. No. 11/2024
IN
ORIGINAL APPLICATION NO. 139/2024

Alpesh Desai ... Applicant

State of Gujarat &Ors. ... Respondents

SUBMISSIONS BY THE APPLICANT

I, Alpesh Desai, the applicant in the present case do hereby state as under —

My father Shri. Bharat.N.Desai, R/0.Dilpli Falia, at Umarsadi, Taluka- Pardi,
Dist.Valsad, Gujarat -396125, had sent a letter Dt. 30.06.2022 to the Hon’ble
Principal bench regarding damage to our agricultural land and the fruit Orchard
trees standing therein, as it got flooded due to the diversion of river Balakhadi,
done by the Dedicated Freight Corridor Corporation of India Ltd. (DFCCIL)
for laying the freight corridor railway line. The said Railway line is being laid
near to our lands bearing survey number 1993, 1984 between Railway line
pole No. 222/7 to 222/13. The Railway line is running North — South and my

land is to the East side of the Railway Land.



Hon’ble Principal bench taking cognizance of above referred letter registered
Original Application No. 784/2022. Vide order Dt. 13™ March 2023, the
Hon’ble Principal Bench has noted that there is damage to environment. It is
also observed that there is diversion of Balakhadi Pardi perennial stream which
is done by the contractor of Dedicated Freight Corridor Corporation of India
Ltd. (DFCCIL), due to which my Orchard got submerged. A joint committee
comprising of GPCB, Irrigation Dept. and District Magistrate Valsad was

constituted.

My land is situated, Survey No.1984 & 1993 opposite to Railway Line pole
No. 222/7 to 222/13, Balakhadi of Pardi Taluka. The total area of our land is
13005 & 29980Sq. Mtrs./ Hectare. Our family have purchased said land
before the year 2001 and I along with my other family members have been in
continuous occupation and are absolute owners of the said land. We have about
225 number of chikoo trees, 250 number of Mango trees and 75 Number of
coconut trees on the said land. The Balakhadi flows from North to South which
was at a distance of approximately more than 5 Mtrs. from our land. Since
number of years we were getting good income which was around Rs.1800 per

annum per tree.

. When the contractor of DFCCIL started laying the Railway Line and started
doing other allied works, they closed the natural course of the Rain water by
closing the natural Kotar (natural basin of the stream) with sand and thereby
diverted the course of the Balakhadi. Due to such unplanned activities of the
contractor of DFCCIL, from the monsoon of year 2019, the Northern and

Southern side of our plot started getting flooded due to rainwater entering into
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our Orchard which previously was not entering and was flowing down through
the natural drain. Due to heavy monsoons and the gushy flow of the water
passing through our plot, soil started getting eroded. After the intensity of rains
and thereby reducing the intensity of the flow of river water we observed that

water did not drain out through our plot and it got stagnant into our plot.

Copy of comparative google images showing the flow of watercourse before

and after the DFCCIL contractor diverting the flow. Annexure 1.

Images showing waterlogged orchard due to diversion of water course by

DFCCIL. Annexure 1A.

. Due to the said water logging, many trees which were bearing good Mango &

Chickoo fruits started getting damaged and we started suffering financial
losses due to the same. We came to the conclusion that the water accumulation
was being caused due to the unplanned closure of the natural drain, Kotar and
construction of a service road by the contractor of DFCCIL. The contractor
never consulted us before undertaking the said work, DFCCIL never issued us
any communication stating that they are undertaking the said work, especially
the diversion of the Balakhadi by closing the natural drains and closing of the

kotar.

Looking to this serious situation we addressed a letter to the District Collector,
Valsad in May 2019 and on 3™ July, 2019 stating our grievance and redressing
the same. The District Collector forwarded our complaint to the Chief Project
Manager (North), DFCCIL on 4" July, 2019, telling them to take appropriate

action to solve the issue and submit a report back to the collector office and



also inform the applicant. Copy of the District Collectors letter dated 4®July,

2019 to the DFCCIL is annexed as Annexure 2.

On 30™ June, 2022 my father sent a letter to the Principal Bench of the
National Green Tribunal, Delhi highlighting his grievance with the hope that

the Hon’ble Tribunal will take cognizance of the issue and provide relief to us.

The DFCCIL did not take any cognizance of the Collector’s letter of 2019 and
we continued to suffer. On 10" October, 2022 my father again addressed the
letter to the District Collector. The District Collector vide their letter Dt.5™
November, 2022, informed the Chief Project Manager (North) DFCCIL that it
is necessary to arrange the rain water channel which has not been done and
also the damage caused by changing the flow of the 200-300 years old
Balakhadi (bay). Further the District Collector informed to the Chief Project
Manager (North) DFCCIL that it is mandatory to get compensation for the loss
caused in the said matter. District Collector’s letter to DFCCIL dated 5

November, 2022 is annexed as Annexure 3.

On 13" March 2023 the Principal Bench took cognizance of our issue, they
registered an O.A. 784 of 2022 whereby the Hon’ble Principal Bench
constituted a joint committee comprising of GPCB, Irrigation Department,
Horticulture department, Mamladar Pardi, DILR office Valsad and District
Magistrate. The committee was directed at taking appropriate remedial action,
and submit the said action taken report with the Pune Bench of this Hon’ble

Tribunal. Order Dt. 13" March 2023 is annexed as Annexure 4.
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10. In pursuance to the Hon’ble Tribunals order Dt: 13" March, 2023, the

Executive Engineer and the Deputy Executive Engineer of the Damanganga

Canal Division, Water Resources Department, Govt. Of Gujarat conducted a

site inspection on 9" May,2023. The observations of their report are as follows

b)

d)

Land of the applicant is the Survey No. 1993 & 1984, opposite to the

Railway line pole No. 222/7 to 222/13, Balakhadi of Pardi Taluka.

The catchment area Rainwater of Pardi Taluka passes through

Balakhadi and meets the Kotharkhadi and then into the sea.

The Rainwater previously was passing adjacent to the land of the
applicant, and through the land owned by Railways and was meeting
the Balakhadi near to the Railway line and thus rainwater was getting

discharged in natural way.

The DFCCIL have made a service road which has blocked the natural
rain through which the rainwater was getting discharged. The said land
filling has resulted into a small bund, due to which water changed its
course and it started flooding the applicant’s land as well as other

adjoining fields.

Balakhadi has been shown in the village map of year 1884 that is prior

to Railway.

DFCCIL has not diverted the flow of the Rainwater stream to
Balakhadi in a proper way and therefore the water is getting diverted

towards the adjoining area which includes the applicant’s land.
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g) The new diversion is not doing proper discharge through the natural

drains.

h) As the rainwater is passing through the applicant’s field and is
accumulating over there, it will cause further soil erosion. Already

1 to 2 feet of land has already eroded.
11. The Irrigation Dept. has suggested the following measures —

a) A pucca drain should be made from the vacant land running parallel to
the service road passing adjacent to the land of the applicant up to the
Balakhadi river. It should be having length of approx. 300mtrs. and
width between 1.5 to 2 mtrs. This will prevent damage to the

agricultural lands.

b) As regards the applicants land, a protective wall having length of 150 —
200 mtrs. having height up to the level of the applicant’s land should be

built. This will prevent further soil erosion.
Copy of the visit report dated 9" May 2023 is annexed as Annexure 5.

12. The Deputy Director of Horticulture Dist. Valsad also carried out site
inspection on 9" May,2023. The said report was submitted by them to the
Resident Additional District Collector, Valsad. The Sub Divisional Officer,
Pardi, Tehsildar-Pardi, Executive Engineer, Irrigation Dept., the Regional
Officer, GPCB Vapi and the applicants were present during the site inspection.

Observations of the site inspection reports are as follows —
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a) Earlier between the land of the applicant and the railway line there used
to be a natural kotar through which rain water use to pass and meet the

Balakhadi.

b) Railways closed the said kotar by doing land filling and made a service
road due to which the water changed its course and got diverted

towards the applicants Orchard field and started flooding it.

¢) Due to water logging soil erosion is taking place and damage to chikoo

and Mango trees were getting damaged.
d) Water was not found to be polluted.
13. Conclusions and recommendations of the reports are as follows —

a) Land filling done by Railways needs to be removed and the natural

kotar needs to be reopened.

b) The Railways should construct a protective wall towards the land of the
applicants, admeasuring 200 — 250 mtrs. Then the water can be

prevented from going to the applicant’s field.

The said report has been signed by three GPCB officials, copy of the said

report is annexed as Annexure 6.

14. The said committee members even conducted a Panchanama having similar
observations as those of the above report copy of the Panchanama dated 9™

May, 2023 is annexed as Annexure 7.

15. The Mamlatdar, Pardi on 10" May, 2023 submitted a report to the District

collector Valsad. Observations of the said report are as under —



a)

b)

d)

The Railway agency DFCCIL have done land filling which has caused the
natural kotar closed and have also constructed road which has resulted
diversion of the water stream which is causing flooding and accumulation

of water in the applicant’s land causing damage to the fruiting trees.

Irrigation Department has noted the change in the course of the natural
flow of the stream due to the land filling and closing of kotar done by the
contractor of the DFCCIL. The water logging is causing soil erosion. They
have suggested construction of a pucca canal between the applicant’s land
& the up to Balakhadi, which should be 300 mtrs in length and 1.5 to
2mtrs. in breadth, which will help prevention and damage to the land as

well as to the trees.

The Irrigation Department has further suggested construction of a
protection wall having a length of 150-200 mtrs. And having height up to
the applicant’s land, thus further soil erosion will be prevented.

Construction of canal as well as wall shall be taken by the DFCCIL.

The Horticulture Department has observed 51 chikoo trees having age of
30 to 35 years, 7 Coconut trees of 30 years and 23 Mango (Kesar) trees of
25 years. The Horticulture Department based on the circular No.- LAQ- 22
— 2018/ 1550/GH Dt. 12" January, 2021, issued by the Revenue
Department of Gujarat, has done the valuation of the trees. Accordingly
the 51 Chikoo trees have been valued at Rs.19,58,400/- ( Rs.38,400/- Per
tree), 7 Coconut trees have been valued at Rs.1,05,000/- ( Rs.15,000/- Per
tree) and 23 Mango (Kesar trees) have been valued at Rs.9,20,000/-

(Rs.40,000 Per tree).
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e) The environment Department has observed that water logging into the
applicant’s land has caused soil erosion and has also damaged the trees.

No polluted dirty water was seen at the applicant’s land.

f) Railways has done land fillings in the natural kotar and it needs to be re -

opened and cleared.

g) If the Railway Department constructs protective Wall of 200-250 mtrs.
Then water can be prevented from going into the farm of applicant during

Monsoon.

16. The Agricultural Experimentation Centre, Paria, Taluka Pardi, Dist. Valsad
have submitted a spot inspection report to the Dist. Collector on 17 May

2023. The observations of the said report are as follows -

a) During inspection, Soil Erosion was observed and fruit bearing trees like

mango and chikoo trees were found to be dehydrated.

b) Soil Erosion and wilting of trees has been caused due water logging.
Water logging has been caused due to change in the natural course of
water caused by the land filling and closing of kotar done by the
contractors of DFCCIL. Land filling has resulted into creation of a check
dam. As there is no other way for water to flow and therefore it is getting
diverted towards the agricultural field as they are in a low lying area of

the same.

c) Valsad area falls in very heavy rainfall zone, therefore water logging
remains for a prolonged time causing soil erosion and affecting the fruit

bearing trees.



17.

18.

19.

20.

10

d) During the visit no water logging was found.

On 12" September2023, the Resident Additional Collector of Valsad
directed the Sub-Divisional Officer to urgently submit action taken report as
per the directions of the Hon’ble NGT. Copy of the letter dated 12

September, 2023 is annexedas Annexure 8.

The Dy.Collector Pardi had filed a complaint U/S 133 of CrPC against the
Chief Project Manager’s DFCCIL. The said complaint was filed with the
Sub-Divisional Magistrate Pardi, District Valsad. On 16" September 2023
the Sub-Divisional Magistrate issued a Show Cause notice against DFCCIL.
The said case is pending. Copy of the show cause notice is annexed as

Annexure 9.

On 25% September 2023 the District Collector Valsad issued a letter to the
DFCCIL. The Collector appraised about the observations of the joint
committee who had visited the applicants land and had given remedial
measures. The Collector directed the DFCCIL to do the civil work of
construction of protective wall and canal for proper channelization of water

and for prevention of further soil erosion.

The Collector informed the DFCCIL that they are responsible due to the acts
committed by their contractor, which has caused damaged to the applicants
land and fruit bearing trees. The Collector further directed that DFCCIL or
their contracting agency will have to pay Rs.29,83,400/- to the applicant
towards the damage caused to the 51 Chikoo trees, 7 Coconut trees & 23

Mango (Kesar) trees. The said calculation was done by the Joint Committee
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21.

22.

23.

11

as per the Hon’ble NGT’s order Dt. - 13" March, 2023. The Collector further
directed to submit an action taken report within 15 days to their office. Copy

of letter dated 25" September 2023 which is annexed as Annexure 10.

The DFCCIL vide their letter Dt. 28" September 2023 addressed to the
District Collector Valsad refuted all the allegations made by the applicant and
the observations made by the joint committee. They refused any
responsibility for the damage caused to the applicant’s lands and the fruit
bearing trees. They further refused to pay any compensation as determined by
the joint committee. The DFCCIL took the defence that the Joint Committee
did not involve them during the site visit by giving them advanced notice and
without hearing their side they were made responsible for the damage caused
to the applicants land and trees. Copy of letter Dt. 28" September 2023 is

annexed as Annexure 11.

The District Collector issued a letter Dt. 30™ October 2023 to the Executive
Engineer and The Deputy Executive Engineer, Damanganga Canal Sub-
Division and to the field officer DFCCIL Valsad. The District Collector
directed that a spot inspection by the Joint Team of the above mentioned
officers including DFCCIL should be made and a report should be submitted
within 5 days. Copy of letter Dt. 30" October 2023 is annexed as Annexure

12.

The DFCCIL addressed as letter Dt. 4" December 2023 to the District
Collector stating that a complaint U/s. 133 of CrPC filed by SDM is pending
with the Sub Divisional Magistrate which was verified by the Joint

Committee excluding DFCCIL. Therefore, they again requested for Joint site
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Inspection involving them. Copy of letter dated 4™ December 2023 is

annexed as Annexure 13.

The District Collector issued a letter Dt. 12 December 2023 to the Executive
Engineer and The Deputy Executive Engineer, Damanganga Canal Sub-
Division and to the field officer DFCCIL Valsad. The District Collector
directed that a spot inspection by the Joint Team of the above mentioned
officers including DFCCIL should be made and a report should be submitted
within 5 days. Copy of letter dated 12" December 2023 is annexed as

Annexure 14.

The Executive Engineer Damanganga Canal Sub-Division Vapi submitted
the Joint Inspection Report to the District Collector, vide their letter Dt. 19™
December 2023. The said Committee included DFCCIL. Observations of the

committee are as follows —

a) The work of making service road and tracks parallel to DFCCIL track
is being carried out by the DFCCIL through their contractor M/s.

Express Freight Consortium. DFCCIL is supervising the work.

b) DFCCIL has constructed road in its own land after extending all the

existing Railway Bridges to dispose the Rain water.

¢) Complainants land is lying in low area and water gets accumulated in

his land in case of heavy rainfall.

d) The committee studied the approved drawing by DFCCIL and they
found out that many works including retaining wall, drain and nala at

the location are incomplete. The contractor of DFCCIL should carry
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out work as per the approved drawing and complete at the earliest so
that no water logging and landslide problem will occur in upcoming
Monsoon season as it had occurred in previous 5 Monsoon season since

2019.

It was further observed that DFCCIL’s contractor is discharging water
to the private land as there is no proper water drainage arrangement
available along the alignment of the Railway Line. Further, the
embankment made by DFCCIL’s contractor for making road got
damaged due to heavy rainfall causing water flow from railway tracks
resulting in landslides and disturbing the adjacent private land. The
committee proposed making of retaining wall of appropriate size all
along parallel to the road made by DFCCIL’s contractor starting from
New Pardi Station building (DFC chainage 221/3)to DFC chainage
222/27, length of approximate 1500 mtrs. This is to be done by
DFCCIL to retain Earthwork, to make drainage of appropriate capacity
to discharge the Rain water. By making this drainage arrangement

water logging problem will be minimised.

The pathway of Balakhadi drain was shifted due to construction of
DFCCIL embankment. The Balakhadi drain coming from eastside
needs to be properly trained. The kaccha drain length going parallel to
DFCCIL Railway Land is to be made of concrete with appropriate size
by DFCCIL contractor so that water is discharged to the nearest minor

bridge number 56. The Kaccha drain length shall also be adequately
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29.
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laid so that the water finds space to be discharged to the nearest minor

bridge without any hindrance.

The committee recommended DFCCIL to carry out balance work as
proposed above within 2 to 3 months of time period so that, further water
logging problem will not occur in upcoming Monsoon season. The same has
not been done yet by DFCCIL and the applicants land has been flooded this

year as well.

On 26™ January, 2024 the applicants father addressed to the registrar of this
Hon’ble Tribunal. He has highlighted that DFCCIL has not carried out the
balance work as per their own drawings. The embankment made in creek for
the service road also got damaged in rainy season due to heavy water flow
from the railway tracks during monsoons and the applicant’s farm was again

flooded.

The DFCCIL themselves are not following up with the timeline which was
set by the committee wherein they themselves were members. They are not
abiding by the directions given by the District collector Valsad and due to the

inaction on their part the Environment continues to suffer.

As per the circular number LAQ-22-2018/G, Dt- 12January, 2021, issued by
the revenue department Govt. Of Gujarat, Solatium of 100 Percent has to be
paid of the amount of compensation which is to be awarded to a farmer in
case of loss caused to him, for determining the value of the trees under the
Right To Fair Compensation & Transparency in Land Acquisition,

Rehabilitation & Resettlement Act, 2013.
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The District Collector, the Horticulture Department and the joint committee

all failed to take into consideration the existence of 27 Teak wood trees

which also wilted along with the 51 Chikoo, 07 Coconut and 23 Mango

(Kesar) trees. I have made the calculation of all the trees and the Solatium

amount which I am claiming as Environment damage compensation

according to the Government of Gujarat’s circular Dt- 12" January, 2021.

The compensation calculation is as follows —

Sr. | Name of tree. | Age | Value of tree | Tree | Amount(

No. (In Rs.) no. InRs.)

1 Mango 30 40,000/- | 23 9,20,000/-

(Kesar&Hapus)

2 Coconut 30 15,000/- | 7 1,05,000/-

3 Chikoo 30 38,400/- | 51 19,58,400/-

4 Teak wood 25 30,000 | 27 8,10,000/-

Total 37,93,400/-

Solasium@ of 37.93,400/-
100 percent.
Grand total 75,86,400/-
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31. Being an innovative farmer the applicant’s father was carrying out innovation
since 2013 to have superior quality of chikoo fruits in the orchard which was
affected due to the ill-planning of DFCCIL. He presented his innovation at
the Indian Council of Agricultural research — All India Co-Ordinated
Research Project of Fruits on 24™ January 2024 at Navsari Agricultural
University, Gujarat. The research results are now recommended to the
farmers by Navsari Agricultural University. This will help all the farmers
growing Chikoo to increase their incomes and contribute to the Agrarian

Economy of the country.

32. On 10-09-2024, the Applicant made an RTI Application to the Deputy
Executive Engineer, Damangana Canal Division, Padri, Narmada Water
Resources Department, Govt. of Gujarat, asking information whether their
Department had given permission to the DFCCIL for diversion of Balakhadi.
The said Department vide their reply dated 25-09-2024 has clearly stated that

they haven’t given any such permission to the DFCCIL.
Copy of the reply to RTI application annexed as Annexure 15.

33. The action on part of the DFCCIL of diverting the natural flow of water
hereby flooding our farmland has resulted into irreparable loss and damage to
the environment. The inaction on their part of not doing the necessary Civil
work for remedying the situation is further degrading the environment.
Around 2 Acres of land has got damaged, soil erosion has happened and it

continues to happen with the increasing intensity of rainfall.
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35.
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Compensating a small farmer like me and restoring the degraded
environment is not an impossible task for the DFCCIL which is a Public
Sector Undertaking under the Ministry of Railways, Govt. of India. The
Hon’ble Supreme Court of India in M.C. Mehta v. Kamal Nath (1997) 1 SCC
388, by invoking the Principle of Parens Patrie has held that, the State is the
custodian of all the natural resources in the country and it has to ensure that
all the citizens are entitled to the benefits arising out of judicious use of such
natural resources. The state cannot in any way use these natural resources to

the detriment of the well being of its citizens.

The Hon’ble Supreme Court laid down the Doctrine of Public Trust in the
said case. It was founded on the ideas that certain common properties such as
rivers, sea-shore, forests & the air are held by the Government in trusteeship
for the free and unimpeded use of the general public. The said sources being
a gift of nature, they should be made freely available to everyone irrespective

of the status of life.(Para No. 24)

The doctrine enjoins upon the Government to protect the resources for the
enjoyment of the public rather than to permit their use for private ownership
for commercial purpose. Public at large is the beneficiary of the Sea-Shore,
running waters, airs, forests and ecologically fragile lands. The state as a

trustee is under a legal duty to protect the natural resources. (Para No. 34)

Copy of the judgment dated 13" December, 1996 M.C. Mehta v. Kamal Nath

(1997) 1 SCC 388 is annexed as Annexure 16.
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The above caselaw is squarely applicable at the case at hand and the balance
of convenience lies in the favour of the applicant. Therefore, the applicant is
entitled for compensation and Solatium which should be paid by the
DFCCIL, for which appropriate directions may kindly be passed. This should
be paid in addition to the civil engineering works which are recommended by
the Joint Committee. As observed by the joint committee the works are partly
completed & therefore directions should be issued to the DFCCIL to
complete the works at the earliest to prevent further destruction of the
environment.

The Hon’ble Tribunal is bound by Section 20 of the NGT Act, which states
that the Tribunal should apply Principles of Polluters Pay, Sustainable
Development and Precautionary Principle. By invoking the Principle of
Polluters Pay, The DFCCIL should be directed to pay the applicant,
compensation for environmental damage amounting to the tune of Rs.
75,86,400/- ( Rupees Seventy Five Lakh, Eighty Six Thousand, Four
Hundred Only).

By invoking The Principles of Sustainable Development and Precautionary
Principle, the DFCCIL should be directed to carry out the Civil Engineering
work as suggested by the Joint Committee at the earliest to prevent further
environmental degradation. Development shouldn’t be at the cost of
damaging the environment.

Under Schedule II of the NGT Act, [Sec. 15(4) and Sec. 17(1)] clause J,
compensation or relief or damage may be claimed on account of any

harm, damage or destruction, to flora including aquatic flora, crops,
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vegetables, trees and orchards can be claimed. Therefore, it is well
within the jurisdiction of this Hon’ble Tribunal to award Environment
Damage Compensation to the applicant, payable by the DFCCIL.

By filing a separate Form II, the applicant has paid the court fees of
Rs.75,864/- for claiming personal damages.

The applicant reserves the right to amend the pleading of the present affidavit

and to file any further affidavit.

VERIFICATION

I, Alpesh Desai, the Applicant in the present case do hereby verify and declare
that the statements made in the aforesaid paras are true and correct to the best
of my knowledge and information and I believe the same to be true and that no

material has been concealed therefrom.

Place —

Date 08-10-2024

o
AW

Alpesh Desai

Applicant
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- Collector Office ,Valsad

Jilla Seva Sadan,Tithal Road,Valsad
Ph.N0.02632-253613 F-243417

Email ID- collector-val@gujarat.gov.in

No.ACB/WATER LOGGINGWs /2015 Dtﬂg»/eglzow
wALD (@]

To,

Chief Project Manager,(North)
DFCC,

Mumbai

Subject: - Regarding the issue of water logging at the west side of
Pardi Railway Station where the DFCC Ra:lway line work is
continue.

Ref. :- E-mail of Harshadkumar Tandel Dated-03/07/2019.

With reference to the above cited subject, it is to inform you that
-from the reference E-mail. the applicant Mr.Bharatabhai N.Desai, Mantri
of Bharatiya Kisan Sangh, Pardi Taluka has submitted the application
regarding the issue of water logging at the West side of Pardi Railway
Station where the DFCC Railway line work is continue. The copy of that
application is attached here with.

Kindly take appropriate action to solve the indicated issue and

report to this office and also inform to applicant.

VW1 é .

1 )Xﬁ\\o\
(C.R.Kharsan)

Collector & DM

Valsad

/qu Copy forward to
(& \/Mr_Bharata ' e rati isan S Pardi Taluka.
Res. : Dipli Faliya, Umarasadi Ta.Pardi Dist. Valsad - for kind information.




Collector & Distrizi‘ﬁhagistrat, Valsad.
Jilla Seva Sadan, Valsad-396091.

E-MAIL:COLLECTOR-VAL@GUJARAT.GOV.IN
Office Tel. No.:- 02632-244274,244279, 253731 253613,234385

|Office Fax Nol:-02632-249335, 743417 244270:Control Reonl —02632-243238

No ACBIMSCH u Y1022 Dated. 05/11/2022
To, '

Chief Project Manager (North),

DFCCIL, 7" Floor,Central Railway,

New Administrative Building,

D.N.Road,CST Mumbai,

Maharashtra-400001.

Sub:- Regarding issue of water logging at the side of Pardi Railway
Station where the DFCCIL Railway line work is continue.
Ref:- Letter of Mr. Bharatbhai N.Desai (Farmer) dated.10/10/2022.

With reference to the above cited subject it is to inform: you that
the apphcant Mr.Bharatbhai N.Desai has submitted the application regarding
Iaylng of Freight Corridor line by Western Railway -is in progress at
Pardi,Dist-Valsad station on the eastern side. It is necessary to arrange the
rain water channel which has not been done and also the damage caused by
changing the flow of the 200-300 years old river {(bay). It is proposed here to

get compensation for the loss caused in the above matter.The copy of
application is at dherewm

gz Kindly take approprtate action to solve the indicated issue and

report to this office and also inform to applicant.

! * (A.RJR3)
Resident Additiona! Collectnr
Valsad

/7'

."'—/
"

Cop@F/orward to :-
r.Bharatbhai N.Desaj
\/Xpah Faliya,Umarsadi V:!lage
Ta Pardi,
Dls.t.Vafsad, ........................ For your kind information.

i
§
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Item No. 10 Court No. 2

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

(By Video Conferencing)

Original Application No. 784 /2022

Alpesh Desai Applicant
Versus

State of Gujarat Respondent

Date of hearing: 13.03.2023

CORAM: HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Mr. Alpesh Desai, Applicant in Person

Application is registered based on a complaint received by post/e-mail

ORDER

1. Heard applicant in person.

2. This original application under Section 14 and 15 of National Green
Tribunal Act, 2010 (hereinafter referred to as NGT Act, 2010°) has been
registered on a letter petition dated 30.06.2022 sent by Shri Bharat N.

Desai r/o Dilpli Falia, At-Umarsadi, Tal-Pardi, Dist. Valsad, Gujarat.

3. The complaint is that the complainant is owner of an Orchard of
mango, chiku, teak wood etc. situated adjacent to railway land. A freight
Corridor Contractor is carrying out work near applicant’s orchard,
diverting water used for the construction activities into agriculture land of
the complainant causing damage to trees standing on the orchard land of
the complainant. In this regard, several complaints were made from time
to time to various authorities but despite the fact that the concerned

contractor is causing damage to environment, no appropriate action has



been taken by the authorities concerned. The contractor is also diverting
river water from its original situation to east side of the river on which side
the complainant land is touching railway land and due to diversion of this
river water, the orchard land of the complainant is getting submerged and

waterlogged.

4, In our view, the grievance raised in the matter, at the first instance,
can be looked into by the local authorities and for purpose whereof we
constitute a joint Committee comprising State PCB, Irrigation Department
and District Magistrate, Valsad who shall visit the site, collect relevant
information and if finds any violation of environmental laws and norms,
would take appropriate remedial action in accordance with law within two

months.

5. District Magistrate, Valsad shall be the nodal agency for coordination

and compliance of this order.

6. Copy of action taken report shall be filed by the said Committee
before the Registrar, Pune Bench of this Tribunal by e-mail at judicial-
ngt@gov.in preferably in the form of searchable PDF/ OCR Support PDF
and not in the form of Image PDF, who shall, if find necessary for any

further order, place the matter before the Bench.

7. Subject to above directions, the application is disposed of.

8. A copy of this order be forwarded to State PCB, Irrigation Department

and District Magistrate, Valsad by e-mail for compliance.

Sudhir Agarwal, JM

Dr. A. Senthil Vel, EM
March 13, 2023
Original Application No. 784 /2022
SN
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ReEort

As per the order passed by the Hon. National Area

Tribunal in Original application No. 784/2022 dated

13/03/2023 for forming the Joint Committee and after

carrying out the spot inspection, -to submit the

reEort

On 09/05/2023 at 11.0 hours the Joint
Committee, has carried out the inspection of the land
for which representation has been made (Location N-
20", 14 L 3B.78% E=72°7 557 29.15") where the
inspection 1is carried out. Upon making the spot
inspection it is foﬁnd that the land of the applicant
which is near to the new Survey no.1993 (opposite to
the railway line Pole No.222/7 to 222/13) Balakhadi
of Pardi taluka passes. The catchment area rain
water of Pardi taluka passes through Balakhida and
meeting at Kothar Khadi and Paar river into the sea.

Also the land of the applicant of new Survey no.1993

(opposite to the railway line Pole No.222/7 to-
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232713] the catchment area fields and the
agricultuial i poniya area, Lhe rain wadter gulng
through the land of‘the applicant, goes into the Béla
khadi situated in the land of railway by natural flow
and thus the disposal of rain water was taking the
place. At present the DFCC using its own land fully,
has made service road. Due to this the natural flow
of approximately 300 meters, which was going through
the railway land, which has been filled up, due to
this work done by the DFCC, as one type of check dam
has taken place, the adjoining fields which are
located in low lying area, wherein due non-disposal
of rain water, the questions of water logging have

arisen.

Thus, DFCC has done this work due to which
the natural flow for disposal of the rain water, as
could not.be done 1in the Balakhadi, and as the same
has logged 1n the land o0of the applicant, water
logging has taken place. Near to the land of the
applicant as the 1land of new survey No0.1993 and

- 1 - -~ 1-1 3 - =~ T el = R -
wherein the Balakhadi of Pardi Taluka which passes



through the railway land, the same is also shown in
the- village map. - The . flow of said Balakhadi, has
been diverted from the land of the applicant and not
by the DFCC in the land having the ownership of the
railway for the above work, but as it has not
properly diverted the Balakhadi flow, the new path of
the diverted flow of Balakhadi during the monsoon
season, 1is not able to function properly for the
purpose of disposal of rain water. Due to this, the
land of the applicant which is having new Survey
No.1993 during the disposal of the rain water there
is possibility of further erosion. At present, due
to this work, in the land of applicant it is found

groston.of approximately 1-2 feet of land has taken

place.
Conclusion:
* esfact; vthevmatural .-flow--in the rail way

land by DFCC, which has continued since generations,
Lhe ~-saidmatural «Erow -due ~to $¢and filling and not

keeping any other option for disposal of the rain

280
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water, at present hurdle has been created in disposal

of the rain water/
Resolution:
* The land of the applicant which is having new

Survey no.1993 (opposite to the railway line Pole
No.222/7 to 222/13) whereat there is natural flow has
been closed by sand filling whereat one type of check
dam has taken shape where it has resulted in water
logging in the land of the applicant, there near to
the pardlleli™service .road, there .  is. spagcenland®and
fpom. that «land . if -pucga drain:iswmade féggthe land
of the applicant up to Balakhadi approximately having
length of 300 meters and width of approximately 1.5

meter to 2.0 meters, the damage can be prevented to

the agriculture land.

" In respect to the land of the applicant new
Survey no.1993 (opposite to the railway 1line Pole
No.222/7 to 222/13) wherein if the flow of Balakhadi

is made proper and also near to the land of the

. .2 . - s T & & . o I L
applicant at present at the site up to some Gistance

[l P SR v s o NS



protection wall has been constructed of approximately

10-15 meters, - the.

length of approximately 150-200 meters and if

height 1is made upto

applicant then further

thes Jdeyelcaf-abhe« Jandsof

& FOSEan v inbhe wland seof

applicant will be prevented.

Sd/-

Deputy Executive
Engineer
Daman Ganga Canal
Sub Division No.ll

Pardi

Sd/-
Executive Engineer
Daman Ganga Canal Sub
Branch Division No. 03

Balitha-Vapi

said protection wall is having

its

the

the
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ReEort

As per the order passed by the Hon. National Area

Tribunal in Original application No. 784/2022 dated

13/03/2023 for forming the Joint Committee and after

carrying out the spot inspection, -to submit the

reEort

On 09/05/2023 at 11.0 hours the Joint
Committee, has carried out the inspection of the land
for which representation has been made (Location N-
20", 14 L 3B.78% E=72°7 557 29.15") where the
inspection 1is carried out. Upon making the spot
inspection it is foﬁnd that the land of the applicant
which is near to the new Survey no.1993 (opposite to
the railway line Pole No.222/7 to 222/13) Balakhadi
of Pardi taluka passes. The catchment area rain
water of Pardi taluka passes through Balakhida and
meeting at Kothar Khadi and Paar river into the sea.

Also the land of the applicant of new Survey no.1993

(opposite to the railway line Pole No.222/7 to-
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232713] the catchment area fields and the
agricultuial i poniya area, Lhe rain wadter gulng
through the land of‘the applicant, goes into the Béla
khadi situated in the land of railway by natural flow
and thus the disposal of rain water was taking the
place. At present the DFCC using its own land fully,
has made service road. Due to this the natural flow
of approximately 300 meters, which was going through
the railway land, which has been filled up, due to
this work done by the DFCC, as one type of check dam
has taken place, the adjoining fields which are
located in low lying area, wherein due non-disposal
of rain water, the questions of water logging have

arisen.

Thus, DFCC has done this work due to which
the natural flow for disposal of the rain water, as
could not.be done 1in the Balakhadi, and as the same
has logged 1n the land o0of the applicant, water
logging has taken place. Near to the land of the
applicant as the 1land of new survey No0.1993 and

- 1 - -~ 1-1 3 - =~ T el = R -
wherein the Balakhadi of Pardi Taluka which passes



through the railway land, the same is also shown in
the- village map. - The . flow of said Balakhadi, has
been diverted from the land of the applicant and not
by the DFCC in the land having the ownership of the
railway for the above work, but as it has not
properly diverted the Balakhadi flow, the new path of
the diverted flow of Balakhadi during the monsoon
season, 1is not able to function properly for the
purpose of disposal of rain water. Due to this, the
land of the applicant which is having new Survey
No.1993 during the disposal of the rain water there
is possibility of further erosion. At present, due
to this work, in the land of applicant it is found

groston.of approximately 1-2 feet of land has taken

place.
Conclusion:
* esfact; vthevmatural .-flow--in the rail way

land by DFCC, which has continued since generations,
Lhe ~-saidmatural «Erow -due ~to $¢and filling and not

keeping any other option for disposal of the rain
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water, at present hurdle has been created in disposal

of the rain water/
Resolution:
* The land of the applicant which is having new

Survey no.1993 (opposite to the railway line Pole
No.222/7 to 222/13) whereat there is natural flow has
been closed by sand filling whereat one type of check
dam has taken shape where it has resulted in water
logging in the land of the applicant, there near to
the pardlleli™service .road, there .  is. spagcenland®and
fpom. that «land . if -pucga drain:iswmade féggthe land
of the applicant up to Balakhadi approximately having
length of 300 meters and width of approximately 1.5

meter to 2.0 meters, the damage can be prevented to

the agriculture land.

" In respect to the land of the applicant new
Survey no.1993 (opposite to the railway 1line Pole
No.222/7 to 222/13) wherein if the flow of Balakhadi

is made proper and also near to the land of the

. .2 . - s T & & . o I L
applicant at present at the site up to some Gistance
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protection wall has been constructed of approximately

10-15 meters, - the.

length of approximately 150-200 meters and if

height 1is made upto

applicant then further

thes Jdeyelcaf-abhe« Jandsof

& T otdken < iRbhe v dand sof

applicant will be prevented.

Sd/-

Deputy Executive
Engineer
Daman Ganga Canal
Sub Division No.ll

Pardi

sd/-
Executive Engineer
Daman Ganga Canal Sub
Branch Division No. 03

Balitha-Vapi

said protection wall is having

its

the

the
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UNDER THE RIGHT TO INFORMATION ACT

PANCHNAMA (SITE INSPECTION REPORT)

We the undersigned Panch witnesses:

1 Name- Prakashbhai Ramanlal Desai

Age around 70 years, Occupation Agriculture,
Residing at Dipli Faliya, Umarsadi,

Taluka Pardi, District Valsad

Mob. No. 9920987564

2 Name- Anilbhai Manilal Desai

Age around 65 years, Occupation Agriculture,
Residing at Dipli Faliya, Umarsadi,

Taluka Pardi, District Valsad

Mob. No. 9978207605

3 Name- Jethanand Nichaldas Gulani

Age around 49 years, Occupation Business,

292
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Residing at Balakhadi Killa Pardi

S T T ox a7 =] 9 7 - S SR, B op .. T 5 g
aluka Pardi, Districl Vaisaa

Mob. No. 9825110832

Today on 09/05/2023 at 11.00 hours appearing
personally at village pardi, at Poniya Railway Faliya
before you it is stated that, introducing yourself as
the Deputy Collector, Pardi Prant and other officer
of wvarious departments come with him and 1in
connection with -the land of wvillage Pardi, Taluka
Pardi of Survey No.1993 and 1984 the land owners have
filed an application to the Hon’ble National Green
Tribunal (NGT), New Delhi with reference to which as
they have come for spot inspection, till the time
when the work of this spot inspection is not over, we
have been requested to be the Panch witnesses and to
perform the duty by remaining personally present at
the site and we have given the consent to be the

panch witnesses in this government work.

The above applicant/land owners have filed an

application dated 30/06/2022 before the Hon'ble



National Green Tribunal (NGT), New Delhi has been
shown and read over. Thereafter, along with all you
the officers, the process of spot inspection has been

commenced.

We have been shown the copy of Village Form
No. 7/12 of the disputed land wherein as occupiers

the following names have continued to appear:

(1) Survey no. 1993 (01ld Survey no.l197/2
paiki?2) admeasuring irrigated H Are SM= 2-99-89 land
revenue assessment charges of Rs.5.60 land 1in the
names Sk (1) Bharatbhai Naranjibhai Desai (2}
Kalpanaben Bharatbhai Desai (3) Alpeshbhai Bharatbhai

Desai (4) Arpitaben Bharatbhai Desai

{4} Survey no. 1984 (0ld Survey no.197/2 paikil)
admeasuring irrigated H Are SM= 1-70-52 land revenue
assessment charges of Rs.3.30 land in the names of

(1) Virenbhai Gunvantbhai Desai
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(2) Krupali Gunvantbhai Desai (3) Nilesh Pramodray
Desai  {(4) Arpite Nileshbhai Desal aend it is bould Ly
the following four directional boundaries:

(1) Survey no. 1984 (0l1d Survey no. 197/2/paikiZ2)

bound by four directional boundaries:

On or towards North- The Road going from Pardi
Station to Poniya to National Highway

On or towards South- Orchid of Viranbhai Gunvantbhai
On or towards East- Gandhi family orchid and the
rural rod going to Poniya village

On or towards West- Western Railway service road and

Western Railway track

(2) Survey no. 1984 (0ld Survey no. 197/2/paikil)

bound by four directional boundaries:

On or towards North- Land having Jjoint ownership of
the applicant of Survey No. 1993

On or towards South- Land having ownership of
Rameshbhai Patel

On or towards East- rural rod going to Poniya

village



On or towards West- Western Railway service road and

Western.Railway track

Upon spot inspection of Survey no. 1993,
towards Western side of this 1land adjoining to the
railway track, by filling up sand of approximately
200 meters, the Balakhadi ravine flow has been
totally closed. Due to change of flow of Balakhadi
ravine, in doing the digging in the railway land the
flow for water disposal has been changed. Due to
this,; gGhes-lansdS¥ss Survey no.1993 has been eroded
approximately 1lm to 2 feet. Also, the railway agency
in respect to the land of Survey No.1993 having joint
ownership of the applicant sand has been filled in
the land. As a result, in the monsoon season, water
logging of such water from the catchment area occurs
and fruit bearing trees have been damaged. Further,
the contractor of the adjoining railway agency to
this survey number, has made protection wall of
around 15 meters from the beginning of Balakhadi
ravine which 1is incomplete. The above facts have

been observed during ‘the spot inspection carried out
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in presence of we the Pach witnesses. Further, as

-

cehis * protectivwn wall after it mweters  1s  left

incomplete, thege is possibility of causing further
damage to the agriculture land and its erosion. Thus
looking to the above facts and looking to the
situation at the site, if the protection wall
extended from 15 meters with full height upto the
railway culvert, then damage caused to the

agriculture land can be avoided.

Further, in the land of Survey no. 1993, the
trees located in the orchid of the applicant
approximately 60 small and big chikoo trees, S
coconut trees and 7 teak wood trees have been
damaged.

From the land of Survey No. 1984 (0ld Survey
No. 197/2/paiki 1) the rain water of Poniya village
and the rain water from the catchment area fields of
the land of the applicant, going through the land of
the applicant, passing through the natural flow in

the railway line and was going to Balakhadi. However

. : : .
du sand filling in the railway land, az the water is

31
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not disposed, in the lénd of Survey No.1984, during
the monsoon, water logging takes place, due to which
reason, approximately 23 trees of mango and around 21
teak trees of the applicant have been dehydrated.CDTkﬁ)
The land of the applicant has become infertile.
Looking to the above facts and situation at the site,
water logging has taken place in the 1land of the
applicant and there in the land parallel and near to
the railway service road, if pucca drain is made with
length from the land of the applicant to the railway
culvert and width of approximately 1.5 to 2 meters,

then damage to the agriculture land can be averted.

Thus, as stated herein above, this Panchnama
of the situation at the site has been drawn as stated
by we the Panch witnesses which is true and correct,
and after reading, understanding, thinking over it in
conscious condition without any type of pressure-
force we have put our signatures herein after.

Place: Pardi
Date: 09/05/2023

1 sd/-
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sd/-

Deputy Collector and
Prant Offiecer, Fardi
Sd/f-

Deputy Horticulture
Director

Valsad

Sgf=
Mamlatdar, Pardi
8df=
Deputy Executive
Engineer
Daman Ganga Canal

Sub Division No.1ll

o ]
Pardl

2 sd/-
3 adi~
BEFORE
sd/-
Regional Officer
Gujarat Pollution
Control Board, Vapi
sd/-
Executive Engineer
Daman Ganga Canal Sub
Canal Division No.3

Balitha-Vapi

Sd/ =
Chief Officer
Municipality, Pardi
Bdys -~
Head Quarter Assistant
Office of the District

Inspector, Valsad
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OFFICE OF THE COLLECTOR AND DISTRICT MAGISTRATE,
- DISTRICT VALSAD °
District Seva Sadan, Jalaram Mandir Road, Valsad,

District Valsad 396 00°

T — — ———— — — — — ————— — — ———— —— — — — — — — —— — —

No. ACB/MSC/NGT/VASHI 2603/2023 Date 12/09/2023

IMPORTANT/TIME LIMIT

To
The Prant QOfficer

Pardi

Subject: - Regarding the matter of Hon. National
Green Tribunal Order Original Application No.

784/2023 dated 13/03/2023

Ref.: - Your office letter No.

Jaman/NGT/Aheval/Vashi/678/2023 dated 10/05/2023

It 1s respectfully submitted in connection

with the above subject that, vide letter referred to



herein above in repect to the land of S. No.1993 of
village Pardi, Poliya Railway\ Faliya, Taluxa Pardil
édmeasuring H Are SM= 2-99-80 énd of S. No. 1984/1
admeasuring H Are SM= 1-30-05 and S. No. 1984/2
admeasuring H Are SM= 0-40-47 with respect to which
the Jjoint report has Dbeen sent to this office on
10/057/2023, As per the report in the lands of the
said survey numbers, at present there are mango
granted trees and chikoo trees. On the Western side
of this land, at the end there is land acquired Dby
the Railway Department, wherein for years the rain
water was getting disposed of through natural flow.
Oon the said flow, parallel to the track from Valsad
to Mumbai, by sand filling road has been made the
same has been closed. Therefore, this road is made
which having length of approximately 300 meters. In
the lands of S. No.1984/1 and 1984/2 the income of
rain water received from the Pardi area in the
catchment, and going through the land of 5. No. 1583,
the rain water coming due to the above sand filling

cannot be properly disposed of. Further due to water

logging and sand filling as the flew has Dhzen

[ 5 . Rt B 1] : | LAY Aot R 5 S ot Lt WY
R R s | Ca i i 21l Loy o R s WV
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changed,'from the land of the applicant'the new flow
of rain water -on getting diverted,- 1t <results xnto
erosion of" the 1land and due to water iogging, &=
trees of mango, 51 chikoo trees and 7 coconut trees
have been dehydrated. Therefore, it 1s reflected

that damage has been caused to the environment.

With respect to this matter, the National

Green Tribunal after conducting the inquiry has

sought for the report for the action taken and

therefore, on. =Eop - pricrity - -basds, taking into

consideration your joint report, taking the action as

per the xrules -and Tegulations, 4t is-  -requested  to

submit the action taken report to this office so that

the report can be submitted in time 1limit to the
National Green Tribunal.

Sdi—

(A.R. Jaha)

Resident Additional Collector

Valsad
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translation

True

IN THE COURT OF D.J. VASAVA, THE SUB DIVISIONAL

NO.

RPAD

Applicant:

Respondent:

MAGISTRATE, PARDI

MAG/CRPC/SECTION 133/CASE NO.01/2023

BHARATBHAI N. DESAI

Residing at Dipli Faliya,
Umarsadi, Taluka Pardi,
District Valsad

VERSUS

Chief Project Manager (North)
DFCCIL

Seventh Floor (Central Railway)
DN Road, Chhatrapati Shivaji
Terminal Area, Mumbai

Maharashtra- 400 001



PROCEEDINGS UNDER SECTIN 133(1) OF THE CRIMINAL
PROCEDURE CODE 1973

In the present case applicant Shri Bharatbhai
N. Desai, residing at Dipli Faliya, Umarsadi, Taluka
Pardi, District Valsad, by filing an application on
30/06/2022 to the Hon’ble Registrar General, National
Green Tribunal, Farid Court House, Copernicus Marg,
New Delhi, stating that, the land situated 1in the
village boundaries of Pardi, Taluka pardi, of R.S.
No. 1993 and 1984, the Railway Agency DFCC has in
respect to the land acquired by railway, wherein
there is natural flow of water and through which the
rain water coming from Pardi of the applicant and the
surrounding areas, due to sand filling, road has
been made and due to this the same has been closed.
As a result, in the agricultural 1land, it results
into water logging and damage has been caused to the
fruit bearing trees on the said land. With respect
to this application of the applicant the NGT has sent
letter dated 13/03/2023 in connection with Original

Application No. 784/2022. With reference to the said

306
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letter, the Hon’ble Collector, Valsad vide his order
No. ACB/MSC/NGT/Vashi.1157/2023 dated 04/05/2023, has
stated that as per the report submitted by the
officers 1. Sub Divisional Magistrate, Pardi Prant,
2. Executive Engineer, Damanganga Canal D-3, Balitha-
Vapi, 3. Regional officer, Gujarat Pollution Control
Board, Vapi 4. Deputy Horticulture Director, Valsad
5. Mamlatdar, Pardi 6. Deputy Executive Engineer,
Daman Ganga Canal Sub Division -11 Pardi, 7. Chief
Officer, Pardi 8. Head Quarter Assistant, DILR
according to which adjoining to the land acquired by
Railway Agency DFCC, from which the land the natural
flow of water continued for years from which the rain
water coming from the Pardi and surrounding areas,
due to making of the road by doing sand filling, the
natural water flow has been stopped. As a result, in
the land of the applicant and in the adjoining other
lands also water logging takes place. As a result of
this, the fruit bearing trees existing on the land of
the applicant and in the adjoining lands are damaged.
Due to this, prima facie reason has arisen to believe

that it 1is a hurdle to the concerned people.



Therefore, by this notice, by passing an order under
Section 133 of the Criminal Procedure Code 1973, why
legal actions should not be taken, to show cause for
the said matter, on coming 27/09/2023, at 12.00 hours
you are directed to remain personally present before
the undersigned officer. If default is committed, in
remaining present at the above-mentioned time and
place, then believing that you have not to submit
anything in defence to the notice issued, further
legal proceedings will be initiated, for which it is

hereby informed to note.

Today on 16/09/2023 issued under my signature
and seal of my office. The parties be informed.
Sclf~
(D.J. Vasava)
Sub Divisional Magistrate
Pardi
THE SEAL OF SUB DIVISIONAL MAGISTRATE PARTI, DIST.

VALSAD

308
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L Collector Office, Valsad

g
| R Ph.N0.02632-253613- F-243417

7/:$ Jilla Seva Sadan, Tithal Road, Valsad

Email ID- collector- val@gwarat gov.in

i
i

No.ACB/WATER LOGGING/Ws q/}ozg T
<919

i,

=t W Haeie (3T9),
SrUwE U, 7A A S,
e Tod, 74T dgidel Ja,

TERTE-400001
[ECE: e i regae i sirlerer erseiEng 7. 784/2022

spdl/oidala/asll. ©9¢/2023 dl.ao/ou/203
;fra.--[.: wg/ UEHABIRBRU-£/91¥-316/2023 dL.99/oU/2023

UL AT ¥ efaid qufereTna ARt U, 3T -kl wiergr, gwoarst
weda-areEt g TET , oA ey wierar w 7. 1993, w4 7. 1984/1 0w 1984/2

T w ATAUE §iAW ??rtf o wadt Srowdtdt g BRar war g |tEg aF oA
e @ i § ST @ qur a9 el sgeey (w7 aw g9 wEd vd
T & @57 & auT v & Freamewr o Ao & griaTwat 67 o F d@9 \wa s ar
st grar St o wierrrat F g & s ar &1 od sw g aT wee g g 3

FHTYTE 7 B 3 HCOr AT wTwal 7 WAy, Ferer i fomera § g e far g
TifaFTEal F g & agq wiH. ume 0T GEgEa T 13/03/2023 oA

HTARA ®. 784/2022 ¥ ITATT UH WY ST GATHL T W AT HA AT erie & W

FTEATS T T srver Ray war o we snger ¥ aqee, v a7 Rder w ol fnl o

et AT T wTHEET H IeRA g 9T AFeq FATS hd A i T ¥ g
Rt e o i sl oredY & Ager § wafda Rar ¥ wfgewiat fF vw fw o
e fAv T A Wﬁwﬁwmwmmﬁmmﬁﬁmw
qergTe, @1, 5. sHAdT Ag} fFerar w9 A, 03 wfest avdt, agEieereft o, v

ST AT TS, ATEE. SHAT AgY SuRAWIT 4. 11 IRE ud Ew m
srfree, forer Rdus srafay gaare g3 A 10/05/2023 F1 @y fofié =i 7% § 78




= i, DO i
Ut g Yoaiiaia

FO TR F7 qEarht gt Rrafaray ol el e 1o 5 G a2
Rt 17/05/2023 %Y frdvé doft 8 £

g A i RofE ¥ e St St e s, v a9 A, 1993
T A 1984/ T W . 198412 F wfier v Aoy F urw e g T B af b
qumﬁmﬁmﬁﬁmﬁﬂmfﬁﬁm?m?ﬂ?m?ﬁ?f
R gt an R 77 aerare @ w4t 1 dr oy Ay ¥ F wura (Gt v aer aff
TR A | 4% 8 AT 81 7% wEw F6 300 {12 wT T7E T 8y e s T A
T A A, 1984/1 T 198412 T 4y A A, 1995 A T 7 g A
mﬁiﬁ#mmmmwwvirmvﬁmﬁ{ﬂrnmﬁw
AT AT & A gt & werr e & evar srer-ora 3 vy w23, -5, Afer7

T GO % g AT § oofir s LAQ-22-2018/1550/7, &=
12/01/2021 % aftex ¥ garfe, afr= TET ¥ T T A P ST w1 A

2|

I R s e

| ¥, =T it | sEia Iy | 7 HTAd TUTE | T2ThR] VYO OATTH TTTE e AT

| s~ . ar 3 ;

; fEma RECTIN R wEEW BT oy g
B e (i ) | TR

AR (3F

)

| TSP Bkl -

Wﬁv%ﬁwaﬁm#mﬁ’?mﬁqﬁrwwmﬂTmTﬁv fafar
GEICREUS A
(1) 99 7. 1984 (¥ w27 91 &, 221/39 3 222/3 T AT i £ DI

310



2.0 e =TS Ty s Pt svrear (w1 w5 frafor fear smar £ A7 507 9fr
%?WEW?‘WEFT”:I“TETHW%I

2) mivwrFal 1 w3 4. 1993 F T (¥ 9 7. 222/7 F 222/13 F HI9) FTATETET
m%%mmmammﬁﬁaﬁ%mmmémrfrz?a?rg?aﬂ
AT AT e A s g g Atk fifia qear S # e 150 F 200 w6
waTE T% wrfeErrat el AT G ¥ =) T weTAT WA 3, v arirwa £ qfy e G v
T ST
A THAT g
(4) =t T B grer anferat £ g i S e 200 & 250 iz st A
1 frwir s e Sme Y g F wiaw § S F 2 avr o ¥ 9T 57 vy 97 5o

21
@

iRl g R welt & IS 7 qwar Suwdt g ffiE at O
§ g § WE Wilew grar 81 T s A A Wil A 5.9%,0%, Yo of-( Y
F AT T GO AT Q) OGSt A OFAT G AT ar
AR T TR AT AT G T TCGH Sror et Ay Ty ey w07 57 e

TAT 21 {7 ET AT I 6 S wrears A A9 15 R gare Aifew 3 5 inf o

A
Ay
%7 ap

al

T 9T GTH T &
:gg\l‘”
(ﬁ?ﬁﬂ’ g, Ay

aﬁwaﬁtf}ﬁ‘a—c}z i
EERIS]

TS FiAAA TATAT: e, Aemer i Seqmae, 1 geia 07 3g



— - . S—
) age g Yol 0l 3412

¥ Bhe TS FOReE Afw gfear .

STTOA TETE (YAH A1) FISTHH

m e FRIER Dedicated Freight Corridor Corporation of India Ltd.
A Govt. of india{Ministry of Railway) Enterprise

7% Floor, Central Railway, New Administrative Building, D. N. Road, Mumbai — 400001, Tel. 022-22634185

MuM/N/F_N/c‘rp-u/Parc!i/|1 \C Date :28/09/2023
To, —
The Collector & District Magistrate
Valsad, Gujarat

Sub: Hor'ble National Green Tribunal Application No. 784/2022 dated 13.03.2043 7 9 SEP 2023 1
£ :1 %

g 2225077

Ref: {i) Your office Letter No. ACB/Waterlogging/Ws2918-2919/2023 dated 25.&952@2
(i) DY CPM/Engg/Valsad/DFCCIL's Note dated 27.09.2023

The project of Dedicated Freight Corridor between JNPT — Dadri is an important
infrastructure project of National importance. The work is in Vaitarna — Sachin section is being
carried out by DFCCIL (Central PSU of Ministry of Railw dys) The work on this project stretch is at
the verge of completion. After commissioning of this project the speed of freight goods transport
with in country will increase and cost of transport will decrease resulting in dacrease in cost of
products which wili directly benefit the common citizen of India. Further thase freight trains will
decrease the load of Road transport resulting in decrease in pollution and traffic, which will give
direct benafit to the common citizen of India. The products of farmers, industries and common
people will be transported in an efficient way from one place to another piace with in very short
time. This project is only to enhance the aconomy of the many states including GUIARAT state
.Moreover this project of DFCCIL is being regularly monitored at the PMO level for its early

commissioning.

The statement stated by Shri. Bharat N. “mqn:‘f?u-ﬂr Alpesh Desai in the letter to National
Green Tribunal is not correct. DFCCIL is doing nothing illegal in construction of embankment and
Track which is a government project. DFCCiL has mada embankment in its own land and provided
drainage facility as per existing railway drainage. Regarding this, already many times joint site visit
has been conducted with Mr. Alpesh Desai and this issue has been explained many times by the

field officers at Valsad of DFCCIL.

DFCCIL does not agree with the blame made by Shri. Bharat N. Desai/Mr.Alpesh Desai. As
per natural topography, their land is in very low-lying area and water logging will occur in case of
heavy rain until they make some proper drainage arrangement in his own land. DFCC has worked in
its own area and has not blocked any Bridges. All existing bridges under raiiway are extended below
DFC track also. Further, there is no River exists at the said location. It is @ sewer drain of Pardi
Nagarpalika which were illegally diverted through Railway land in past. Even through DFCCIL has not
closed this but shifted to Railways Boundary and properly connected with existing Railway Bridge to
\Vbenable construction of DFCCIL Track with enabling smooth flow of water. DFCCIL can not be blamed

i without any firm ground of any issue.
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Further Kindly refer the google earth image photographs, which substantiate that the issue
ofWaterlogging during monsoon period was a prevailing condition way before DFC work has started
in this section because the complete referred land of complainant comes under low lying area.
Further, the enclosed photographs also proves that the complainant has cut his trees between Fab-
21 to Oct-21, well before start of DFC embankment & retaining wall for reason best known to him
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and therefore, DFC work is not at all responsible for damage to his trees or orchard. It can be well
understood from the enclosed photographs that sufficient free space beyond toe of DFC o
embankment is available for the nallah to catar the water and channelize it to nearby Minor Bridge

No. 56.

N |
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As mentioned in your letter, after getting application by the land holder to National green
tribunal dated 13/03/2023 via application number 784/2022 a joint team was made to inspect the
site and take necessary action regarding the damage. The detailed remarks of the points raised by
Joint team/Committee are as follows:

1. DFCC has constructed Railway track and service road in its own land and has not blocked any
Bridges. All existing bridges ''nder railway are extended below DEC track also. Further, there
s no River exists at the said location. It is a sewer drain of Pardi Nagarpalika which were
illegally diverted through Railway land in past. Even through DFCCIL has not closed this but
shifted to Railways Boundary properly connected with existing Railway Bridge to enable
construction of DFCCIL Track. The land of petitioner (Survey No. 1984 IR pole No. 221/39to
222/3) is already in low-lying area and to avoid any water logging in their area during
heavy rain fall rainage arrangement in their own land. This
water logging is in no way related to the construction of the DFCCIL track.

2. DFCCIL would like [ the
approved drawing for Nallah Diversion MNB 56 -Drg no -12/NB /DG/550, dt. 01/11/2019.

the earliest after receding of current

r

, they have to make some proper

to submit that work of retaining wall is being carried out as per

The work of ing wall shall be taken up at

monsoon. The status of retaining wall vis-3-vis the balance scope is tabulated as under: -
| Sr —_“?7;171 _ﬁ\pproved Drawing Status of work Remarks
no ~ Activi ty Scope as on 20.09.23 |
1 | Retaini ng v vzl - south | L= 10m 10 mcompleted | Completed a5 ner site ]
side of Minor | (28+333 to | (28+333 to | condition
ridge(MNB) No 56 28+343) 23+342)
(DFC Embankment
side)
2 | Retaining wa!l - north | [1=99m 1=80m Completed é‘-;i_}'i?):"ﬂitﬁw-
side of MNB 36 (28+351 to | (28+351 to | condition.
(DFC Emb. side) 28+450) 28+431)
3 | Retaining wall on the | ¥=92m 1 Yettostart 140 m from Ch.
ROW side (28+350 to 28+350 to 28+490 to
28+442) be constructed as per
*As per site site requirement
condition
4 1300 mm thick Stone | L=160m Yet to start To be completed as
Flooring Nalla with | (28+350 to per from Ch. 28+350
cement Groiut (1:3) 28+510) to 28+510
5 | P.C.C. Drop wall L=60 m 40 m completed | Completed as per site
(28+450 to | (28+431 to | condition
28+510) 28+475)
7 | Gabion wall on DFC| No provision in | L=50 m | Balance to be
Emb. Side Drawing completed constructed from
28+431 to 28+471

S —
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Sr Scope as per Approved Drawing Status of work Remarks
no Activity Scope as on 20.09.23
) (28+471 to o
28+521)
8 | Gabion wall on ROW | No provision in| 20m Completed as per site
Side Drawing (28+490 to | condition
| 28+510)

*A sketch showing completed & balance retaining wall works are enclosed for reference.
The work shall be carried out as per approved drawing of DFCCIL/Railway.
3. DFCCIL/Railway has not blocked any waterway as all the work by DFCCIL is executed in the
Railway land only.

4. The work will be carried out as per approved design drawings of DFCCIL/Railways

L
=y

As stated in your above referred letter, in the joint team, the officials/officers of
DFCCIL/Railway were not involved /informed to represent their point of view inspite of the fact that
the DFCCIL field office is situated in Valsad itself. Hence DFCCIL/Raiiway department doesn’t not
agree with the points raised in this lettar which is totally one sided and misleading. As explained in

above paras, there is no any water logging due to construction of DFCCIL track in its own land. Hence,
DFCCIL/Railway is not attributable to any damaze occurred to petitioner due to water logging and
doesn’t agree with the claims or blame raised against DFCCIL/Railway by this joint team/ committee.

However, if further clarification is requirad, a joint team may be formad along with the

petitioner and officials/officers of DFCCIL to hav: a joint inspection of the site so that, if there is any

issue, then the same may be resolved.

Encls: (i} sketch of planned retaining walls s
(ii) Sketch of extension of Bridge No 56 . C’Lf//é(;}:fﬂ-’“"
e /‘“,] & ] ’wl’l
L-¥z\= |
(Vikas Kumar)
CGM/Mumbai{N)
DFCCIL

Copy: (i) Hon’ble National Green Tribunai, Pune for kind information please
(i) DY CPM/Engg/Valsad /DFCCIL- for information & necessary action please.
(iii) ED/Infra/WDFC

Corporate Office:5" Floor, PragatiMaidan Metro Station Complex, New Delhi — 110 001.
Registered Office:Room No. 101A Rail Bhawan, Raisina Road, New Delhi — 110001.
CIN: UB0232DL2006G0O1155068Tele: 011-23454700, Fax no. 011 — 23454701
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OFFICE OF THE COLLECTOR AND DISTRICT MAGISTRATE,
DISTﬁICT VALSAD
District Seva Sadan, Jalaram Mandir Road, Valsad,
District Valsad 396 00"
No. ACB/MSC/NGT/VASHI 3468/2023 Date 30/10/2023
To
3 The Executive Engineer, Damanganga Canal Sub
Branch Div. 3, Balitha, Vapi
2 The Deputy Executive Engineer, Daman Ganga
Canal Sub Division -11, Pardi
- Shri Manoj Das, Field Officer, DFCC, Vapi

(Valsad) .

Subject: - With respect to NGT/784/2022 regarding
submitting the report after conducting the spot
inspection

Reference:

1 Hon’ble National Green Tribunal Order Original

Application No. 784/2023 dated 13/03/2023
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it is required to form a committee vide this office
letter referred to at Sn., No.2, after forming the
committee, ik i=s directéd to submit the spot
inspection report. With reference to which vide
letter referred to at Sr. No. 3 herein above, the
report has been submitted to this office. However,
vide letter referred to at Sr. No.4 herein above of
DFCC, as the officers of the DFCC are not involwved,
it has been stated to carry out the spot inspection
keeping present :its officers. With respect to the
same, it is directed to carry out the spot inspection
by the joint team of the above-mentioned officer and
submit report in this respect to this office within 5
days.
(As per the order-received by the Hon’ble Collector)
on Noting)
sd/-
(A.R. Jha)

Resident Additional Collector
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TEFT T BRISR Dedicated Freight Corridor Corporation of India Lid.
A Govt. of India(Ministry of Railway) Enterprise

7" Floor, Central Railway, New Administrative Building, D. N. Road, Mumbai — 400001,
Tel. 022-22834185, Fax 022-22634184

MUM/N/EN/CTP-12/Pardi/416 Date :04.12.2023
To,

District Collector

Valsad, Gujarat

Sub: National Green Tribunal Application No. 784/2022 (Complaint of Shri Bharat N
Desai regarding nalla Diversion at Pardi)

Ref. (i) This office's earlier letter of even no. dated 28.09.2023
(i Your Office Letier No. ACB/Waterlogging/Ws2918-2919/2023 dated
25.09.2023

Q Regarding the above referred subject, a hearing is going on in the court of SDM-
Pardi. This is based on the complaint of Shri Bharat N Desai (Farmer) which were
verified by inspection of a joint team consisting of the officials of state Govt. of
various depariment excluding DFCCIL Officials.

In this connection, vide letter under reference (i) above, it was requested to have a
joint site inspection with State GDVL O.,lf“jal along with DFCCIL to clarify the points
of view of DFCCIL at site as in earlier inspection, DFCCIL was nct informed and
inspection of site was done unilaterally. This lnspection is not yet conducted inspite
of requesting saveral times by DFCCIL folcers

‘Therefore, in view above it is once again requested to kindly instruct the

" concernad officers/officials to have a joint site inspection along with DFCCIL
before next hearing date i.e. 06.12.2023 so that the matter may be clarified at
site by DFCCIL.

@ An early action in the matter is highly solicited please

22 5209, AU C% Z (10

(Vikas Kumar)

| . -6 DEC 2023 CGM/Mumbai(N)
M | oo 02023046 4570 DECCIL
ol 4o 3)(('?_2
: Copy: 1. Hon'ble National Green Tnbunai Pune- for kind mformatton please.
\W 2. Dy.CPM/Engg /Valsad/DFCCIL,- for information & n.a.

e _ _ - _
b Corporate Office:5" Floor, PragatiMaidan Metro Station Complex, New Delhi — 110 001.
Registered Office:Room No. 101A Rail Bhawan, Raisina Road, New Delhi — 110001.
MS - CIN: UB0232DL2006G0I1155068Tele: 011-23454700, Fax no. 011 — 23454701,
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OFFICE OF THE COLLECTOR AND DISTRICT MAGISTRATE,
DISTRICT VA#SAD
District Seva Sadan, Jalaram Mandir Road, Valsad,
District Valsad 396 00°
No. ACB/MSC/NGT/VASHI 3877/2023 Date 12/12/2023
To
1 The Executive Engineer, Damanganga Canal Sub
Branch Div. 3, Balitha, Vapi
2 The Deputy Executive Engineer, Daman Ganga
Canal Sub Division =11, Pardi
3 Shri Manoj Das, Field Officer, DFCC, Vapi

(Valsad)

Subject: - With respect to NGT/784/2022 regarding
submitting the report after conducting the spot
inspection

Reference:

i Hon’ble National Green Tribunal Order Original

Application No. 784/2023 dated 13/03/2023
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2 This office order -No. ACB/MSC/VASHI/1157/2023
dated 04/05/2023
3 No. Jaman/NGT/AhevaiYVashi 678/2023 dated
10/05/2023
4 MUM/N/EN/CTP-12/Pardi/416 Dt. 28/09/2023
5 This office letter No. ACB/MSC/VASHI 3468/2023
dated 30/10/2023
6 MUM/N/EN/CTP-12/Pardi/416 Dt. 04/12/2023

With reference to the above subject, it 1is to
be stated that based on the application of the
applicant Alpesh Desai under Section 14 and 15 of the
National Green Tribunal Act 2020, the hon. National
Green Tribunal vide its order dated 13/03/2023 passed
in Original Application no. 784/2022 as per the
following details, forming Joint Committee as per the
submission of the application, after carrying out the
inspection, as per the Jjoint wvisit report if
violation of any environmental laws and norms 1s
found then in this connection the reguisite
corrective measures are directed to be taken within 2

months and the Action Taken Report 1is stated to be

asubmitted to the Regiztrrar, Purne Bench of Hen. NGT.

R LN LTI N &N e vtV e A aa p & el s



The Hon. National Green Tribunal as stated in
para—No.4 of the Original Applicatidﬁ No.784/2020 as
it is required to form a committee vide this office
letter referred to at Sr. No.2, after forming the
committee, it is directed to submit the spot
inspection report. With reference to which vide
letter referred to at Sr. No. 3 herein above, the
report has been submitted to this office. However,
vide letter referred to at Sr. No.4 and 6 herein
above of DFCC, as the officers of the DFCC are not
involved, it has been stated to carry out the spot
inspection keeping present its officers. With
respect to the same, it is directed to carry out the
spot inspection by +the joint team of the above-
mentioned officer and submit report in this respect
to this office within 5 days.

(As per the order received by the Hon’ble Collector)
on Noting)

Sd/-

(A.R. Jha)

.Resident. Additional Collector
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NARMADA WATER RESOURCES WATER SUPPLY AND KALAPSAR DEPARTMENT
25-09-2024
Bharatbhai Naranji Desai, Dipali Paliya, Village- Umarsadi, Date- Pardi, Dist. Valsad.
Subject:-

Regarding the provision of information under the Right to Public Information Act — 2005. Date of Shri
Bharatbhai Naranji Desai. Application dated 10/09/2024.

According to the above subject, Jai Bharat to inform that the petitioner Bharatbhai Naranji Desai's
application for information sought under the Right to Information Act-2005 has been received by the
office of this office. Received on 10/09/2024. The information is as follows,

1. Balakhadi, dt. Pardi, village Pardi whose small portion passes through the railway land (maybe
thousands of years ago) . Through this Balakhadi, the water of Umarsadi, Kotlav, Pardi etc. areas
is transported and finally it goes to the sea. This Balakhadi has been replaced from its original
location. Due to this reason rain water does not pass through smoothly, so the area gets flooded
with rain water. Our trees and soil have been damaged due to flooding. To shift Balakhadi from
its original position if your office has given permission to DFCCI then please provide us the copy
of the same.

Answer : Our Office has not given any permission to DFCCI for shifting of Balakhadi Creek.

2. Before filling work done by DFCCI there was kotar on the east side of railway line (On south side
of Balakhadi culvert ), rain water used to flow through this kotar and was merging in balakhadi
creek. But because of atleast 12feet height filling done for service road by DFCCI kotar has
vanished, and rain water does not get drain and water logging has started, our trees in that area
died. If DFCCI has taken permission to fill up this kotar from your office then provide us the copy
of the same and if permission not taken from your office then also please provide same.

Answer: Our office has not given any permission for filling up kotar.

Your’s Faithfully,

Signature

PUBLIC INFORMATION OFFICER AND DEPUTY EXECUTIVE ENGINEER,
DAMANGANGA CANAL SUB-DIVISION NO. 11,

Pardi.

1|Page
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(1997) 1 Supreme Court Cases 388

(BEFORE KULDIP SINGH AND S. SAGHIR AHMAD, J1J.)

M.C. MEHTA . . Petitioner;
Versus
KAMAL NATH AND OTHERS . . Respondents.

Writ Petition (C) No. 182 of 19961, decided on December 13, 1996

Constitution of India — Arts. 21 and 32 — Ecology — Public Trust doctrine
— Is part of the Indian law — It extends to natural resources such as rivers,
forests, seashores, air etc. for the purpose of protecting the ecosystem —
Lease granted by State Govt. of riparian forest land for commercial purpose
to a private company having a Motel located at the bank of river Beas —
Motel management interfering with natural flow of river by blocking natural
relief/spill channel of the river — Held, State Govt. committed breach of
public trust — Prior approval granted by Govt. of India, Ministry of
Environment and Forest and lease granted in favour of the Motel quashed —
Polluter Pays Principle applicable — Accordingly the polluter company liable
to compensate by way of cost for restitution of environment and ecology of
the area — Other directions issued — Doctrines — Public Trust

A news item appeared in Indian Express stating that a private company Span
Motels Pvt. Ltd., in which the family of Kamal Nath (a former Minister for
Environment and Forests) had direct link, had built a club at the bank of River Beas
by encroaching land including substantial forest land which was later regularised and
leased out to the company when Kamal Nath was the Minister. It was stated that
the Motel used earth-movers and bulldozers to turn the course of the river. The
effort on the part of the Motel was to create a new channel by diverting the river-
flow. According to the news item three private companies were engaged to reclaim
huge tracts of land around the Motel. The main allegation in the news item was that
the course of the river was being diverted to save the Motel from future floods. The
Supreme Court took notice of the news item because the facts disclosed therein, if
true, were be a serious act of environmental-degradation on the part of the Motel.
Disposing of the writ petition
Held :

The notion that the public has a right to expect certain lands and natural areas to
retain their natural characteristic is finding its way into the law of the land. The
ancient Roman Empire developed a legal theory known as the “Doctrine of the
Public Trust”. The Public Trust Doctrine primarily rests on the principle that certain
resources like air, sea, waters and the forests have such a great importance to the
people as a whole that it would be wholly unjustified to make them a subject of
private ownership. The said resources being a gift of nature, they should be made
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freely available to everyone irrespective of the status in life. The doctrine enjoins
upon the Government to protect the resources for the enjoyment of the general
public rather than to permit their use for private ownership or commercial purposes.
Though the public trust doctrine under the English common law extended only to
certain traditional uses such as navigation, commerce and fishing, the American
Courts in recent cases expanded the concept of the public trust doctrine. The
observations of the Supreme Court of California in Mono Lake case clearly show the
judicial concern in protecting all ecologically important lands, for example fresh

N\ Page: 389

water, wetlands or riparian forests. The observations therein to the effect that the
protection of ecological values is among the purposes of public trust, may give rise
to an argument that the ecology and the environment protection is a relevant
factor to determine which lands, waters or airs are protected by the public trust
doctrine. The Courts in United States are finally beginning to adopt this reasoning
and are expanding the public trust to encompass new types of lands and waters.
There is no reason why the public trust doctrine should not be expanded to include
all ecosystems operating in our natural resources. Our legal systemm — based on
English common law — includes the public trust doctrine as part of its jurisprudence.
The State is the trustee of all natural resources which are by nature meant for
public use and enjoyment. Public at large is the beneficiary of the sea-shore, running
waters, airs, forests and ecologically fragile lands. The State as a trustee is under a
legal duty to protect the natural resources. These resources meant for public use
cannot be converted into private ownership. Thus the Public Trust doctrine is a part
of the law of the land.

(Paras 23 to 25, 33, 34 and 39)

“Public Trust Doctrine in Natural Resource Law : Effective Judicial Intervention”,
Michigan Law Review, Vol. 68, part 1, p. 473, relied on

Illinois Central Railroad Co. v. People of the State of Illinois, 146 US 387 : 36 L Ed
1018 (1892); Gould v. Greylock Reservation Commission, 350 Mass 410
(1966); Sacco v. Development of Public Works, 532 Mass 670; Robbins v.
Deptt. of Public Works, 244 NE 2d 577; National Audubon Society v. Superior
Court of Alpine County (Mono Lake case), 33 Cal 3d 419, Phillips Petroleum Co.
v. Mississippi, 108 SCt 791 (1988), relied on

Priewev v. Wisconsin State Land and Improvement Co., 93 Wis 534 (1896);
Crawford County Lever and Drainage Distt. No. 1, 182 Wis 404; City of
Milwaukee v. State, 193 Wis 423; State v. Public Service Commission, 275 Wis
112, referred to

Marks v. Whitney, 6 Cal 3d 251; United Plainsmen v. N.D. State Water Cons.
Comm’'n, 247 NW 2d 457 (ND 1976), cited
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The issues presented in this case illustrate the classic struggle between those
members of the public who would preserve our rivers, forests, parks and open
lands in their pristine purity and those charged with administrative responsibilities
who, under the pressures of the changing needs of an increasingly complex society,
find it necessary to encroach to some extent upon open lands heretofore
considered inviolate to change. The resolution of this conflict in any given case is for
the legislature and not the courts. If there is a law made by Parliament or the State
Legislatures the courts can serve as an instrument of determining legislative intent
in the exercise of its powers of judicial review under the Constitution. But in the
absence of any legislation, the executive acting under the doctrine of public trust
cannot abdicate the natural resources and convert them into private ownership, or
for commercial use. The aesthetic use and the pristine glory of the natural
resources, the environment and the ecosystems of our country cannot be
permitted to be eroded for private, commercial or any other use unless the courts
find it necessary, in good faith, for the public good and in public interest to encroach
upon the said resources.

(Para 35)

In the present case, large area of the bank of River Beas which is part of
protected forest has been given on a lease purely for commercial purposes to the
Motels. The area being ecologically fragile and full of scenic beauty should not have
been permitted to be converted into private ownership and for commercial gains.
Therefore, the Himachal Pradesh Government committed patent breach of public
trust by leasing the ecologically fragile land to the Motel management. The lease
transactions are in patent breach of the trust held by the State Government.

(Paras 36 and 22)

"\ Page: 390

Further, the admissions by the Motel management in various letters written to
the Government, the counter-affidavits filed by the various government officers and
the report placed on record by the Board clearly show that the Motel management
has by their illegal constructions and callous interference with the natural flow of
River Beas has degraded the environment. The Motel interfered with the natural
flow of the river by trying to block the natural relief/spill channel of the river. It is
now settled by the Supreme Court that one who pollutes the environment must
pay to reverse the damage caused by his acts.

(Paras 21 and 38)

Vellore Citizens' Welfare Forum v. Union of India, (1996) 5 SCC 647 : JT (1996) 7
SC 375, followed

Indian Council for Enviro-Legal Action v. Union of India, (1996) 3 SCC 212 : 1T
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(1996) 2 SC 196, cited

Therefore, the Motel shall pay compensation by way of cost for the restitution
of the environment and ecology of the area. The pollution caused by various
constructions made by the Motel in the riverbed and the banks of River Beas has to
be removed and reversed. NEERI is directed through its Director to inspect the area,
if necessary, and give an assessment of the cost which is likely to be incurred for
reversing the damage caused by the Motel to the environment and ecology of the
area. NEERI may take into consideration the report by the Board in this respect.
The Motel through its management shall show cause why pollution fine in addition
be not imposed on the Motel. The Motel shall construct a boundary wall at a
distance of not more than 4 metres from the cluster of rooms (main building of the
Motel) towards the river basin. The boundary wall shall be on the area of the Motel
which is covered by the lease. The Motel shall not encroach/cover/utilise any part of
the river basin. The boundary wall shall separate the Motel building from the river
basin. The river bank and the river basin shall be left open for the public use. The
Motel shall not discharge untreated effluents into the river. The Himachal Pradesh
Pollution Control Board is directed to inspect the pollution control devices/treatment
plants set up by the Motel. If the effluent/waste discharged by the Motel is not
conforming to the prescribed standards, action in accordance with law be taken
against the Motel. The Himachal Pradesh Pollution Control Board shall not permit
the discharge of untreated effluent into River Beas. The Board shall inspect all the
hotels/institutions/factories in Kullu-Manali area and in case any of them are
discharging untreated effluent/waste into the river, the Board shall take action in
accordance with law. The Motel shall show cause on 18-12-1996 why pollution fine
and damages be not imposed as directed by us. NEERI shall send its report to the
Court by 17-12-1996. To be listed on 18-12-1996.

(Para 39)
R-M/17231/C
Advocates who appeared in this case:
In person, for the Petitioner;

H.N. Salve, Senior Advocate (M.S. Vashisht, Rajiv Dutta, Shiv Pujan
Singh, J.S. Attri and L.R. Rath, Advocates, with him) for the
Respondents.
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The Judgment of the Court was delivered by

KuLbiP SINGH, J.— This Court took notice of the news item

appearing in the Indian Express dated 25-2-1996 under the caption —
“"Kamal Nath dares the mighty Beas to keep his dreams afloat”. The
relevant part of the news item is as under:

“Kamal Nath's family has direct links with a private company,
Span Motels Private Limited, which owns a resort — Span Resorts —
for tourists in Kullu-Manali Valley. The problem is with another
ambitious venture floated by the same company — Span Club.

The club represents Kamal Nath's dream of having a house on the
bank of the Beas in the shadow of the snow-capped Zanskar Range.
The club was built after encroaching upon 27.12 bighas of land,
including substantial forest land, in 1990. The land was later
regularised and leased out to the company on 11-4-1994. The
regularisation was done when Mr Kamal Nath was Minister of
Environment and Forests.... The swollen Beas changed its course and
engulfed the Span Club and the adjoining lawns, washing it away.

For almost five months now, the Span Resorts management has
been moving bulldozers and earth-movers to turn the course of the
Beas for a second time.

The heavy earth-mover has been used to block the flow of the
river just 500 metres upstream. The bulldozers are creating a new
channel to divert the river to at least one kilometre downstream. The
tractor-trolleys move earth and boulders to shore up the
embankment surrounding Span Resorts for laying a lawn. According
to the Span Resorts management, the entire reclaiming operation
should be over by March 31 and is likely to cost over a crore of
rupees.

Three private companies — one each from Chandigarh, Mandi and
Kullu — have moved in one heavy earth-mover (hired at the rate of
Rs 2000 per hour), four earth-movers and four bulldozers (rates
varying from Rs 650 to Rs 850 each per hour) and 35 tractor-
trolleys. A security ring has been thrown all around. ... Another
worrying thought is that of the river eating into the mountains,
leading to landslides which are an

occasional occurrence in this area. Last September, these caused floods
in the Beas and property estimated to be worth Rs 105 crores was
destroyed. ... Once they succeed in diverting the river, the Span
management plans to go in for landscaping the reclaimed land. But as
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of today, they are not so sure. Even they confess the river may just
return.

‘Mr Kamal Nath was here for a short while two-three months ago.
He came, saw what was going on and left. I suppose he knows what
he is doing’, says another executive.

The District Administration pleads helplessness. Rivers and forest
land, officials point out, are not under their jurisdiction. Only the
Kullu Conservator of Forests or the District Forest Officer can
intervene in this case.

But who is going to bell the country's former Environment and
Forests Minister?

Interestingly, a query faxed to Kamal Nath for his views on these
developments fetched a reply from Mr S. Mukerji, President of the
Span Motels Private Limited.

Admitting that the Nath family had ‘business interests’ in the
company since 1981, he said, ‘the company is managed by a team
of professional managers and Mr Kamal Nath is not involved in the
management activity of the company’.

‘The Board comprises professionals, some of whom are friends and
relatives of the Nath family’, Mr Mukerji said. He expressed surprise
that a reference had been made to Rangri and Chakki villagers ‘since
these villagers are at least 2/3 kilometres away and not even on the
river side’.

He said the Span Club was ‘not for the exclusive use of any one
individual’. ‘We would like to emphasize that we are only “restoring
the river” to its original and natural course and are restoring our land
and of those of neighbouring villagers similarly affected by the flood.’

He maintained that ‘Mr Kamal Nath has definitely not been to
Span Resorts in the last two months and in fact, to the best of my
knowledge, has not travelled to Kullu Valley for quite some time
now. .. In any case, we had never ‘blocked’ any channel in the
vicinity of Span.'”

2. Mr Kamal Nath filed one-page counter-affidavit dated 8-6-1996.
Paras 1 and 3 of the counter are as under:

"I say that I have been wrongly arrayed as a respondent in the
above petition inasmuch as I have no right, title or interest in the
property known as ‘Span Resorts’ owned by ‘Span Motels Private
Limited’.

I further say that the allegations made in the press reports based
on which this Hon'ble Court was pleased to issue notice are highly
exaggerated, erroneous, mala fide, mischievous and have been
published only to harm and malign the reputation of this
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respondent.”

3. On behalf of Span Motels Private Limited (the Motel), Mr Banwari
Lal Mathur, its Executive Director, filed counter-affidavit. Paras 2 and 3
of the counter are as under:

"I say that Mr Kamal Nath who has been arrayed as Respondent 1
in the above writ petition has no right, title or interest in the
property known as SPAN RESORTS owned by Span Motels Pvt. Ltd. or
in the lands leased out to the said company by the State of Himachal
Pradesh.

I say that the shareholding of SPAN MOTELS PvT. LTD. is as under:

No. of Shares % Share-

held holding
Mrs Leela Nath 32,560 42
EMC Projects Pvt. Ltd. 14,700 19
SHAKA Properties Pvt. Ltd. 15,000 19
SHAKA Estate & Finance Pvt. Ltd. 15,000 19
Capt. Alok Chandola 250 01
77,510 100

4. It was not disputed before us by Mr Harish Salve, learned counsel
appearing for Mr Kamal Nath, that almost all the shares in the Motel are
owned by the family of Mr Kamal Nath. We do not wish to comment on
the averment made on oath by Mr Kamal Nath that he has “"no right,
title or interest in the property known as Span Resorts owned by Span
Motels Private Limited”.

5. Mr B.L. Mathur filed an additional counter-affidavit dated 30-7-
1996 on behalf of the Motel. The counter-affidavit mentioned above
states that government land measuring 40 bighas 3 biswas situated
alongside Kullu-Manali Road on the bank of River Beas was granted on
lease to the Motel for a period of 99 years with effect from 1-10-1972 to
1-10-2071. The lessee was granted permission to enter and occupy the
said area for the purpose of putting up a Motel and for installing
ancillaries in due course as may be subsequently approved by the
lessor. We may refer to paras 6 and 7 of the lease deed dated 29-9-
1972 which are as under:

“The lessee shall not dig deep pits of trenches in the said land,
which may lead to the danger of erosion and shall make good the
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lessor defects caused by their acts of defaults within one month of
notice by the lessor.

In the event of said land being required by lesser for any other
purpose, whatsoever the lessor will be entitled to terminate this
lease at any time by giving six months' notice in writing to the
lessee and the lessee shall not be entitled to any compensation
whatsoever on account of such termination.”

6. The current management (Shri Kamal Nath's family) took over the

Motel in the year 1981. Fresh lease was signed on 29-11-1981. The
new lease was for the same period from 1972 to 2071. Paras 4 and 5 of
the additional affidavit are as under:

"I say that the Motel commenced operations in 1975. There are
over 800 trees in this area of 40 bighas. The Motel has two clusters
with 8 dwelling units of 3 rooms each. The rooms are nowhere near
the river — the distance between the cluster of rooms and the
beginning of the river basin is about 10 metres — actually the river
is another 30 metres therefrom. Thus, the effective distance between
the edge of the river and the cluster of rooms is 40 metres.

I say that in the peak of the flood, the river did not come closer
than 10 metres to the rooms and did not, therefore, pose any danger
to the rooms, particularly there are no problems qua rooms as the
rooms are on a higher level — at least 5-7 metres at their closest
point.”

Along with the additional affidavit the correspondence between the
Motel and the Government has been annexed. In a letter dated 19-10-
1988 addressed to the Chief Minister, Himachal Pradesh, the Motel gave
details of the flood-damage during the year 1988 and finally requested
the Government for the following steps:

“Further it is imperative that the Government take immediate
steps to stop erosion of the land under lease to us. It would appear
that strong concrete blackened retaining walls will be necessary to
be placed at appropriate points to protect the landmass around us.”

7. The Motel addressed letter dated 30-8-1989 to the Divisional

Forest Officer, Kullu. The relevant part of the letter is as under:

“When we acquired our land on lease, there were no clear
demarcations of the surrounding areas and boundaries. There has
existed a stretch of waste and ‘banjar’ (Class III) forest land in a
lonaitudinal strip alona the river bank admeasurina about 22.2

336



The surest wayto legal research!

SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.

Page 10 Saturday, October 05, 2024

Printed For: Mr. Shriram S. Kulkarni

SCC Online Web Edition: https://www.scconline.com

© 2024 Eastern Book Company. The text of this version of this judgment is protected by the law

declared by the Supreme Court in Eastern Book Company v. D.B. Modak, (2008) 1 SCC 1 paras 61, 62 &
63.

bighas, contiguous and adjacent to our leased land. Over the years,
and especially after the severe flood erosion last year, we have built
extensive stone, cemented and wire-mesh-crated embankments all
along the river banks at considerable expense and cost. We have
also gradually and painstakingly developed this entire waste and
‘banjar’ area, beautified and landscaped it, planted ornamental,
fruiting and varied forest trees extensively such that it blends with
our estate and with the surrounding flora and environment in a
harmonious manner. A revenue map along with all Revenue
Department records covering this entire area, is forwarded enclosed
herewith for your reference and perusal.

We are aware that in accordance with the Forest Conservation Act
of 1980, the use of forest land by private agency even for natural
development and afforestation scheme, requires alternative
matching compensatory afforestation land areas to be surrendered
by the concerned party, after due approval of the Government. In
view of this statutory precondition, we wish to submit that we can
immediately surrender to the Government nearly 28 bighas and 13
biswas of private agricultural cultivated land located at Village
MAJHACH, (Burua), MANALI, in exchange for the above-mentioned 22.2
bighas of Class II1

W\ Page: 395

banjar forest land adjoining our land in Village Baragran Bihal, which
we request for transfer to our company in lieu of the land we are willing
to surrender. The specific revenue maps and records concerning this
area of land at Village Majhach, are also enclosed herewith for your kind
perusal.”

It is obvious from the contents of the letter quoted above that the Motel
had encroached upon an additional area of 22.2 bighas adjoining to the
leasehold area. Apart from that the Motel had built extensive stone,
cemented and wire-mesh-crated embankments all along the river
banks. The Motel was keen to have the encroached land by way of
exchange/lease. A request to that effect was repeated in the letter
dated 12-9-1989 addressed to the Divisional Forest Officer, Kullu. The
Motel again repeated its request for lease of the additional land by the
letter dated 9-7-1991. The said letter further stated as under:

“We would also like to mention that the banjar land adjoining our
hotel, referred to in para 1 above, lies along the bank of River Beas
which erodes it every year. About ten years ago almost 4 bighas of
this land were washed away and the onflowing water has posed a
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serious threat to our hotel buildings and adjoining area. To protect
our property we were compelled to erect deep protection
embankments along the banjar land in question at huge cost the
details of which will be sent to you shortly. If our proposal is
accepted for the exchange of land it will become possible for us to
take further steps to protect this land.”

8. The Divisional Forest Officer, Kullu sent reply dated 12-1-1993
which stated as under:

“In this connection it is intimated that at present we are not
having funds to put crates and spurs along the river side near your
hotel to check the soil erosion, as indicated in your letter referred to
above. In order to protect your property from the damage, you can
carry out such works at your level, subject to the condition that the
ownership of the land would vest with Forest Department and the
Department would not be liable to pay any amount incurred for the
purpose by you at a later stage and you would not claim any right on
government property.”

The above-quoted letter can be of no consequence because much
before the said letter the Motel had built extensive stone, cemented
and wire-mesh-crated embankments all along the river bank. This is
obvious from the contents of the letter dated 30-8-1989 (quoted
above).

9. The Motel addressed a letter dated 21-6-1993 to the Chief
Secretary, Himachal Pradesh wherein it is clearly stated that the
adjoining land measuring 22 bighas and 3 biswas had been reclaimed
by the Motel. The relevant part of the letter is as under:

“Adjoining our Resort and contiguous to our leased land is a
stretch of Class III — banjar forest land in a longitudinal strip along
the river bank admeasuring 22 bighas and 3 biswas. This was a
stony piece of land and used to get flooded every year during
monsoons and often got

W)\ Page: 396

washed away and reduced in size by river erosion year by year. This
land was reclaimed by us and protected by an embankment and filling
from the river side.”

The said letter further states as under:

“Similarly on the river side part of our leased land there used to
be floods and erosion every year. If we would have let this continue,
the leased land would have also got reduced every year. In order to
protect our leased land and to save damage to our hotel property, we
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at our own considerable expense and cost built stone and wire-mesh
-crated embankment all along the river bank. This not only protected
our hotel land but also the forest land....

In 1988 there were severe floods when every portion of leased
land got washed away. It became imperative for us at considerable
expense to build an embankment on the river front along the leased
property. In order to build an embankment on the river front along
the leased property the washed away area and part of the river bank
had to be filled at huge cost. Once the river bed and the washed
away area was filled, the choice before us was either to put soil on it
and grow grass and trees to secure it or let it remain unsecured and
aesthetically displeasing. We chose the former. As a result of land-
filling and embankment our leased area when measured will
obviously show an increase. This increase is not an encroachment
but reclamation with the objective of protecting the leased property.”

10. In the letter dated 7-8-1993 addressed to the Divisional Forest

Officer, the Motel again asked for lease of adjoining area. The relevant
part of the letter is as under:

“We had explained in our previous letters dated 21-6-1993 and
23-7-1993 (copies of which have been sent to you with our letter
dated 5-8-1993) the circumstances under which we had to spend
enormous sum of money in protecting and reclaiming the forest land
adjoining our Resort. It had become necessary for us to undertake
this reclamation and protection work by filling the land from the river
bed, constructing embankments, retaining walls and crating etc. in
order to protect the land leased by the Government to our Span
Resort and property thereon but we were unable to complete the
entire work as we were restrained from carrying on with the work
under undue allegations of encroachment on the forest land....

In order to expedite the process of commencing protection work
on an urgent basis on the forest land, we propose that the forest
land be given to us on long lease coterminous with the lease of the
land granted by the Government for our Span Resorts. This could be
done by a supplementary lease as it is imperative to save the land
under the original lease.

All we have done is to reclaim and protect the land from erosion
by constructing crates, retaining walls and embankments along River
Beas

W\ Page: 397

by investing huge amounts which unfortunately have all been washed
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away due to floods and now requires reconstruction to save the forest
land and our adjoining property from total destruction.”

11. The Government of India, Ministry of Environment and Forests
by the letter dated 24-11-1993 addressed to the Secretary, Forest,
Government of Himachal Pradesh, Shimla conveyed its prior approval in
terms of Section 2 of the Forest (Conservation) Act, 1980 for leasing to
the Motel 27 bighas and 12 biswas of forest land adjoining to the land
already on lease with the Motel. A lease deed dated 11-4-1994
regarding the said land was executed between the Himachal
Government and the Motel. The additional affidavit filed by the Motel
refers to the prior approval granted by the Government of India as
under:

“In the Ministry of Environment and Forests, the proposal was
cleared by the Secretary and forwarded to the Forest Advisory
Committee bypassing the Minister concerned. The Forest Advisory
Committee cleared the proposal subject to severe restrictions — and
also certain restrictions which are not normally imposed in such
cases. The proposal was then cleared at the level of the Prime
Minister and by a letter of 24-11-1993, approval was communicated
to the State Government and SMPL.”

12. It may be mentioned that Mr Kamal Nath was the Minister-in-
charge, Department of Environment and Forests at the relevant time.
What is sought to be conveyed by the above-quoted paragraph is that
Mr Kamal Nath did not deal with the file. The correspondence between
the Motel and the Himachal Government referred to and quoted by us
shows that from 1988 the Motel had been writing to the Government
for the exchange/lease of the additional forest land. It is only in
November 1993 when Mr Kamal Nath was the Minister, in charge of the
Department that the clearance was given by the Government of India
and the lease was granted. Surely it cannot be a coincidence.

13. This Court took notice of the news item — quoted above —
because the facts disclosed therein, if true, would be a serious act of
environmental-degradation on the part of the Motel. It is not disputed
that in September 1995 the swollen Beas engulfed some part of the
land in possession of the Motel. The news item stated that the Motel
used earth-movers and bulldozers to turn the course of the river. The
effort on the part of the Motel was to create a new channel by diverting
the river-flow. According to the news item three private companies
were engaged to reclaim huge tracts of land around the Motel. The
main allegation in the news item was that the course of the river was
being diverted to save the Motel from future floods. In the counter-
affidavit filed by the Motel, the allegations in the news item have been
dealt with in the following manner:
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“() If the works were not conducted by the Company, it would in
future eventually cause damage to both banks of the river, under
natural flow conditions.

(m) By dredging the river, depth has been provided to the river
channel thus enhancing its capacity to cope with large volume of
water.

(n) The wire crates have been put on both banks of the river. This
has been done to strengthen and protect the banks from erosion and
NOT as any form of river diversion. It is not necessary to divert the
river because simply providing greater depth and removing debris
deposits enhances the capacity of the river to accommodate greater
water flow.

(o) I further state that the nearly 200 metres of wire crates which
have been put on the left bank of the river (the river bank on the
opposite side of SPAN) is in the interest of the community and
nearby residents/villages. This left bank crating protects the hillside
where RANGRI, CHAKKI and NAGGAR are located.

(s) After the floods, it was observed, that the boulders and rubble
deposits were obstructing and hindering the flow of the river and
thus, it was the common concern of the Company as well as of the
Panchayat of Village BARAGRAN BIHAL to carry out dredging measures
to provide free flow of the river water.

(t) Accordingly alleviation measures conducted by the Company
and the villagers of BARAGRAN BIHAL were as under:

(i) Dredging of debris deposit : Debris deposits in river basin
which had collected due to the floods were removed by dredging.
This deepens the channel and thus allows larger flow of water.

(ii) Strengthening of both banks with wire crates : Wire crates
are the common method of protection of bank erosion.
Accordingly wire crates were put along the opposite side (left
bank) to protect the landslide of the hillside wire on which Village
RANGRI is perched, Wire crating was also put on the Resort side of
the river (right bank) to strengthen and protect the bank against
erosion. All the wire crating runs along the river flow and not as

an obstruction or for any diversion.
* * *

(w) It is further submitted that whereas the report mischievously



The surest wayto legal research!

SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.

Page 15 Saturday, October 05, 2024

Printed For: Mr. Shriram S. Kulkarni

SCC Online Web Edition: https://www.scconline.com

© 2024 Eastern Book Company. The text of this version of this judgment is protected by the law

declared by the Supreme Court in Eastern Book Company v. D.B. Modak, (2008) 1 SCC 1 paras 61, 62 &
63.

refers to villagers of Rangri, Chakki and Naggar nowhere does it take
into account the very real problems of villagers of Baragran Bihal
which is located immediately on the right bank near the SPAN Resort
who were seriously affected by the floods. Chakki, Rangri and Naggar
villages have not at all been affected by the floods and there is no
remote possibility of these villages being affected due to the flood-
protection works conducted by the Company.”

In the additional affidavit filed by the Motel the facts pleaded are as
under:

“(ii) it had become necessary for them to undertake this
reclamation and protection work by filling the land from river bed,
constructing embankments, retaining walls and crates, etc. in order
to protect the land leased by the Government to the Resort and the
property thereon.

.\ Page: 399

* * *

(vii) The forest land which is susceptible to heavy river erosion by
floods involves high cost for its protection from getting washed away
every year and would be protected by construction of embankments
and filling from the river side by the Company. ... local community of
Kullu and Manali and surrounding villages will benefit.”

14. Mr G.D. Khachi, Under Secretary (Revenue), Government of

Himachal Pradesh in the counter-affidavit filed in this Court stated as
under:

“(iii) That subsequently, a piece of land measuring 21-09 bighas
was encroached by M/s Span Motels. On coming to the notice of the
Government of such encroachment, the Government of Himachal
Pradesh in Revenue Department took action and reportedly got the
encroached land vacated, and the possession of which has been
taken over by the Forest Department.

That on 21-22 July, 1992, the then Chief Secretary to the
Government of Himachal Pradesh visited the site who drew the
inference that M/s Span Motels Ltd. were still using the encroached
land. The copy of note on inspection of the then Chief Secretary is
annexed as R-1.

That immediately on receipt of the recommendations of the then
Chief Secretary (Annexure R-I), the Department of Forest started
working at the site but in the meantime, it was decided to lease out
a piece of land measurina 27-12 bighas which includes the said

342
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encroached land measuring 21-09 bighas. The lease granted by the
Government of Himachal Pradesh in Revenue Department vide letter
No. Rev. D(G)6-53/93, dated 5-4-1994 is annexed as Annexure R-II
after obtaining the approval of Government of India, Ministry of
Environment and Forest, New Delhi vide letter No. 9-116/93-R0OC,
dated 24-11-1993 (copy annexed as Annexure R-III) for the purpose
of protecting earlier leased land.

That the developmental activities which was being undertaken by
M/s Span Motels Ltd. came to the knowledge of the Government
from the news item which appeared in the Press and field officers of
all the departments concerned took an exercise to carry out the
inspection and reported the matter to the Government.”

15. C.P. Sujaya, Financial Commissioner-cum-Secretary (Irrigation

and Public Health), Government of Himachal Pradesh in her counter-
affidavit filed in this Court, inter alia, stated as under:

W\ Page: 400

“Admitted to the extent that the Span Resorts management had
deployed heavy earth-moving machinery to reclaim their land and to
divert/channelise the course of river to its course which it was
following prior to 1995 floods by dredging and raising of earthen and
wire-crated embankments.

The flow of river has been changed/diverted by dredging/raising
of wire-crated embankments and creating channel from a point u/s
of Span

Resorts to d/s of Span Resorts. The approximate length of channel is
about 1000 metres.

Admitted to the extent that Villages Rangri and Chakki are located
on left bank of River Beas. However, channelization of river has been
done slightly away from the toe of foothills except for the last about
500 metres where it is running along the foothills.

The hill on which Villages Rangri and Chakki are situated consists
of small boulders embedded in sandy strata and is quite
fragile/unstable in nature. Therefore, this reach of river is prone to
landslides in the normal course also. However, it is feared that flow
of river along the foothills may hasten/aggravate the process of
landslides. The Span Management has provided wire-crated
embankment in a reach of about 90 metres on left bank and about
270 metres on right bank to channelise the flow and also to reclaim
part of land on right bank of River Beas.
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Admitted to the extent that the diversion/channelization of river
has been done to restore it to its course of pre-1995 floods and in
doing so, by raising the earthen and wire-crated embankments,
some land of villagers situated on right bank of River Beas has also
been reclaimed along with land of Span Resort.”

16. This Court by the order dated 6-5-1996 directed the Central
Pollution Control Board (the Board) through its Member Secretary to
inspect the environments around the area in possession of the Motel
and file a report. This Court further ordered as under:

“Meanwhile we direct that no construction of any type or no
interference in any manner with the flow of the river or with the
embankment of the river shall be made by the Span Management.”
17. Pursuant to this Court's order dated 6-5-1996 the Board filed its

report along with the affidavit of Dr S.P. Chakrabarti, Member Secretary
of the Board. It is stated in the affidavit that a team comprising Dr
Bharat Singh, Former Vice-Chancellor and Professor Emeritus,
University of Roorkee, Dr S.K. Ghosh, Senior Scientist and former Head,
Division of Plant Pathology (NF), Kerala Forest Research Institute,
Peechi, Trichur and Dr S.P. Chakrabarti, Member Secretary, Board was
constituted. The team inspected the area and prepared the report. Para
4.2 of the report gives details of the construction done by the Motel
prior to 1995 floods. The relevant part of the paragraph is as under:

“To protect the newly-acquired land, SMPL took a number of
measures which include construction of the following as shown in
Fig. 2:

(a) 8 nos. studs of concrete blocks 8 m long and 20 m apart on
the eastern face of the club island on the upstream side,

(b) 150 m long stepped wall also on the eastern face of club
island on the downstream side,

W\ Page: 401

(c) A 2 m high bar of concrete blocks at the entry at the spill
channel, and
(d) Additional 8 nos. studs also 8 m long and 20 m apart on
the right bank of River Beas in front of the restaurant of the SMPL.
While (a) & (b) were aimed at protecting the club island from the
main current, (c¢) was to discourage larger inflow into the spill
channel. Item (d) was meant to protect the main resort land of SMPL
if heavy flow comes into the spill channel.
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The works executed in 1993 were bank protection works, and
were not of a nature so as to change the regime or the course of
river. A medium flood again occurred in 1994. Partly due to the
protection works, no appreciable damage occurred during this flood.
The main current still continues on the left bank.”

18. The happening of events in the vicinity of the Motel during the

1995 flood and the steps taken by the Motel have been stated in the
report as under:

“A big slip occurred on the hillside on the left bank, at a distance
about 200 m upstream from the point where division into main and
spill channels was occurring, on the afternoon of September 4, 1995.
This partially blocked the main left side channel which was relatively
narrow at this location. This presumably triggered the major change
of course in the river, diverting the major portion of the flow into
spill channel towards the right and almost over the entire land area
of the club island. The entire club building and the plantation as well
as the protection works built in 1993 were washed away. Heavy
debris was deposited on this land. Damage occurred on the right
bank also but the buildings of the main SMPL resort remained more
or less unaffected. A large hotel and many buildings on the right
bank, almost adjacent to SMPL in the downstream were also washed
away. The bar of blocks at the upstream end of the spill channel as
well as most of the studs on this channel were also washed away.
Some remnants of five downstream studs could be seen at the time
of the visit. After the passage of 1995 flood, SMPL have taken further
steps to protect their property as shown in Fig. 3. These are as
follows:

1. The left side channel (the main channel), which had become
less active, has been dredged to increase its capacity. Wire crate
revetments (A, B & C) on both banks of this channel have been
made to direct the flow through this channel. These revetments
and earth restoration work done would curtail the entry of water
into the right side relief/spill channel which had developed into
the main channel during the flood. A relatively small channel (the
relief/spill channel) still exists and carries very little flow. Bulk of
the flow is now going into the left bank channel.

On the left bank, there are steep unstable slopes at higher
elevations left after the slides during the flood. These are likely to

slip in any case, and if so happens, may block the left channel again.
This land belongs to some villagers from Rangri. The left bank channel
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is again sub-dividing into two streams (D) and the small stream is
flowing close to the toe of the hills for a distance of about 500 to 600 m
before it turns towards midstream. Some of the dredged material is
piled on the right bank and some on the divide between the main
channel and the subsidiary channel on the left. Slips can be seen in this
reach of 500-600 m even now, and erosion at toe may aggravate
sliding tendency. SMPL has also put 190 m wire crates (C) as protection
against erosion of this bank, which may be helpful up to moderate flood
conditions.

The dredging and channelisation of the left bank channel,
though aimed at protecting SMPL land, should normally keep high
intensity of flow away from both banks in moderate floods. This
should thus not be a cause of concern. In high floods, the water
would spill or spread beyond this channel. Due to restriction of
entry in the right relief/spill channel, though the works may not
withstand a high flood, there may be a tendency for more flow
towards the left bank. However, the river is presently in a highly
unstable regime after the 1995 extraordinary floods, and it is
difficult to predict its behaviour if another high flood occurs in the
near future.”

The conclusion given by the inspecting team in the report are as under:

"6.4 M/s Span Motels Private Limited had taken some flood-
control measures at the immediate upstream by construction of wire
crates (Fig. 3) on both sides (A, B and C) and also dredged the main
channel of the river by blasting the big boulders and removing the
debris. The flood-control measures, taken by them on the right bank
of the main channel and at the mouth of relief channel after the
1993 flood, were also washed off. There is no sign of any boundary of
the premises of the newly-acquired land.

6.5 The mouth of the natural relief/spill channel has been blocked
by construction of wire crate and dumping of boulders (A & B). The
area has almost been levelled. Although a little discharge was
observed due to seepage through boulders and flowing through the
remnants of the relief channel to the downstream, the channel is
blocked by a stonewall across the channel (F) at the downstream of
M/s SMPL by a private property owner who has even constructed two
wells (E) on the bed of the channel. This indicates the intention of
the occupiers of the right bank properties in the concerned stretch in
favour of filling up of the natural spill/relief channel.

6.6 M/s Span Motels has not consulted any Flood Control Expert
as it appeared from the way of construction of the wire crate. No
proper revetment was done while crating. As such, these cratings
may not last long.

346
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6.7 In the process of channelising the main course, the main
stream has been divided into two, one of which goes very near to the
left bank (G) because of which fresh land slip in future is not ruled
out.

6.8 The relief channel is supposed to be the government land.
Construction of any sort to block the natural flow of water is illegal
and no permission has been taken from the department concerned.

6.9 The lease agreement of 1994 had the clause for protection of
the land but it should have been done not by blocking the flood
spill/relief channel.

6.10 Relief channel is the shortest path between the two bends.
Any future slip on left bank due to training of discharge at its foot
may cause flood on the right bank where the leasehold land (1994)
exists.

6.11 No new construction should be allowed in this flood-prone
area except flood-protection measures. No economic activity should
be undertaken in the aforementioned stretch.

6.12 Since newly-acquired land of M/s SMPL is located on the
flood plain sandwiched between the main channel and the relief/spill
channel, the land may be de-leased and the Forest Department take
care of plantation in the area after adequate flood-control measures
are taken by the Irrigation Department. This is necessitated in view
of the fact that the left bank opposite SMPL is very steep (almost
vertical) and is subjected to potential threat of land slip to block the
channel and cause change of course of the river flow again.

6.13 Even if land slips occur, the impact will be local, limited only
to the stretch of Beas River near SMPL.

6.14 The river is presently in a highly unstable regime after 1995
extraordinary floods, and it is difficult to predict its behaviour if
another high flood occurs in the near future. A long-term planning
for flood control in Kullu Valley needs to be taken up immediately
with the advice of an organisation having expertise in the field, and
permanent measures shall be taken to protect the area so that
recurrence of such a heavy flood is mitigated permanently.”

19. On a careful examination of the counter-affidavits filed by the

parties, the report placed on record by the Board and other material
placed on record, the following facts are established:
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1. The leasehold area in possession of the Motel is a part of the
protected forest land owned by the State Government.

2. The forest land measuring 27 bighas and 12 biswas leased to
the Motel by the lease deed dated 11-4-1994 is situated on the right
bank of the river and is separated from the Motel by a natural
relief/spill channel of the river.

3. A wooden bridge on the spill channel connects the main Motel
land and the land acquired under the 1994 lease deed.

4. 22.2 bighas out of the land leased to the Motel in 1994 was
encroached upon by the Motel in the years 1988/89.

5. Prior to the 1995 floods the Motel constructed 8 studs of
concrete blocks 8 m long and 20 m apart on the upstream bank of
the river, 150 m long stepped wall on the downstream side of the
river and 2 m high bar of concrete blocks at the entry of the spill
channel and additional 8 studs 8 m long and 20 m apart on the right
bank of River Beas in front of the restaurant of the Motel.

6. After the 1995 floods the Motel has dredged the left side
channel (the main channel) of the river to increase its capacity. Wire
crate revetments on both banks of the main channel of river have
been made to direct the flow through the said channel. This has
been done with a view to curtail the entry of water into the right side
relief/spill channel.

7. The Motel has constructed 190 m wire crates on the bank of the
river (upstream). The dredged material is piled up on the banks of
the river. The dredging and channelising of the left bank has been
done on a large scale with a view to keep high intensity of flow away
from the Motel.

8. The dredging of the main channel of river was done by blasting
the big boulders and removing the debris.

9. The mouth of the natural relief/spill channel has been blocked
by wire crates and dumping of boulders.

10. The construction work was not done under expert advice.

11. The construction work undertaken by the Motel for
channelising the main course has divided the main stream into two,
one of which goes very near to the left bank because of which,
according to the report, fresh land slip in future cannot be ruled out.
20. The report further indicates that the relief channel being part of
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the natural flow of the river no construction of any sort could be made
to block the said flow. According to the report no permission
whatsoever was sought for the construction done by the Motel. The
Board in its report has further opined that the clause in the lease
agreement for protection of land did not permit the Motel to block the
flood spill/relief channel of the river. The report categorically states that
no new construction should be allowed in this flood-prone area and no
economic activities should be permitted in the said stretch. It has been
finally recommended by the inspection team that the land acquired by
the Motel under the 1994 l|ease deed is located on the flood plain,
sandwiched between the main channel and the relief/spill channel and
as such it should be de-leased so that the Forest Department may take
care of the plantation in the area and also preserve the ecologically
fragile area of River Beas.

21. Mr Harish Salve vehemently contended that whatever
construction activity was done by the Motel on the land under its
possession and on the area around, if any, was done with a view to
protect the leasehold land from floods. According to him the Divisional
Forest Officer by the letter dated

12-1-1993 — quoted above — permitted the Motel to carry out the
necessary works subject to the conditions that the department would
not be liable to pay any amount incurred for the said purpose by the
Motel. We do not agree. It is obvious from the correspondence between
the Motel and the Government, referred to by us, that much before the
letter of the Divisional Forest Officer dated 12-1-1993, the Motel had
made various constructions on the surrounding area and on the banks
of the river. In the letter dated 30-8-1989 addressed to the Divisional
Forest Officer, Kullu — quoted above — the Motel management
admitted that “over the years, and especially after the severe flood
erosion last year, we have built extensive stone, cemented and wire-
mesh-crated embankments all along the river banks at considerable
expense and cost. We have also gradually and painstakingly developed
this entire waste and banjar area”. The “"Banjar area” referred to in the
letter was the adjoining area admeasuring 22.2 bighas which was not
on lease with the Motel at that time. The admissions by the Motel
management in various letters written to the Government, the counter-
affidavits filed by the various government officers and the report placed
on record by the Board clearly show that the Motel management has by
their illegal constructions and callous interference with the natural flow
of River Beas has degraded the environment. We have no hesitation in
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holding that the Motel interfered with the natural flow of the river by
trying to block the natural relief/spill channel of the river.

22. The forest lands which have been given on lease to the Motel by
the State Government are situated at the bank of River Beas. Beas is a
young and dynamic river. It runs through Kullu Valley between the
mountain ranges of the Dhauladhar in the right bank and the
Chandrakheni in the left. The river is fast-flowing, carrying large
boulders, at the times of flood. When water velocity is not sufficient to
carry the boulders, those are deposited in the channel often blocking
the flow of water. Under such circumstances the river stream changes
its course, remaining within the valley but swinging from one bank to
the other. The right bank of River Beas where the Motel is located
mostly comes under forest, the left bank consists of plateaus, having
steep bank facing the river, where fruit orchards and cereal cultivation
are predominant. The area being ecologically fragile and full of scenic
beauty should not have been permitted to be converted into private
ownership and for commercial gains.

23. The notion that the public has a right to expect certain lands and
natural areas to retain their natural characteristic is finding its way into
the law of the land. The need to protect the environment and ecology
has been summed up by David B. Hunter (University of Michigan) in an
article titled An ecological perspective on property : A call for judicial
protection of the public's interest in environmentally critical resources
published in Harvard Environmental Law Review, Vol. 12 1988, p. 311
is in the following words:

“Another major ecological tenet is that the world is finite. The
earth can support only so many people and only so much human
activity before limits are reached. This lesson was driven home by
the oil crisis

of the 1970s as well as by the pesticide scare of the 1960s. The current
deterioration of the ozone layer is another vivid example of the
complex, unpredictable and potentially catastrophic effects posed by
our disregard of the environmental limits to economic growth. The
absolute finiteness of the environment, when coupled with human
dependency on the environment, leads to the unquestionable result
that human activities will at some point be constrained.

‘[Hluman activity finds in the natural world its external limits.
In short, the environment imposes constraints on our freedom;
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these constraints are not the product of value choices but of the
scientific imperative of the environment's limitations. Reliance on
improving technology can delay temporarily, but not forever, the
inevitable constraints. There is a limit to the capacity of the
environment to service ... growth, both in providing raw materials
and in assimilating by-product wastes due to consumption. The
largesse of technology can only postpone or disguise the
inevitable.’

Professor Barbara Ward has written of this ecological imperative in
particularly vivid language:

‘We can forget moral imperatives. But today the morals of
respect and care and modesty come to us in a form we cannot
evade. We cannot cheat on DNA. We cannot get round
photosynthesis. We cannot say I am not going to give a damn
about phytoplankton. All these tiny mechanisms provide the
preconditions of our planetary life. To say we do not care is to say
in the most literal sense that “we choose death”.’

There is a commonly-recognized link between laws and social
values, but to ecologists a balance between laws and values is not
alone sufficient to ensure a stable relationship between humans and
their environment. Laws and values must also contend with the
constraints imposed by the outside environment. Unfortunately,
current legal doctrine rarely accounts for such constraints, and thus
environmental stability is threatened.

Historically, we have changed the environment to fit our
conceptions of property. We have fenced, plowed and paved. The
environment has proven malleable and to a large extent still is. But
there is a limit to this malleability, and certain types of ecologically
important resources — for example, wetlands and riparian forests —
can no longer be destroyed without enormous long-term effects on
environmental and therefore social stability. To ecologists, the need
for preserving sensitive resources does not reflect value choices but
rather is the necessary result of objective observations of the laws of
nature.

In sum, ecologists view the environmental sciences as providing
us with certain laws of nature. These laws, just like our own laws,
restrict our freedom of conduct and choice. Unlike our laws, the laws
of nature cannot be changed by legislative fiat; they are imposed on
us by the

natural world. An understandina of the laws of nature must therefore
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inform all of our social institutions.”

24. The ancient Roman Empire developed a legal theory known as
the "Doctrine of the Public Trust”. It was founded on the ideas that
certain common properties such as rivers, seashore, forests and the air
were held by Government in trusteeship for the free and unimpeded
use of the general public. Our contemporary concern about “the
environment” bear a very close conceptual relationship to this legal
doctrine. Under the Roman law these resources were either owned by
no one (res nullious) or by every one in common (res communious).
Under the English common law, however, the Sovereign could own
these resources but the ownership was limited in nature, the Crown
could not grant these properties to private owners if the effect was to
interfere with the public interests in navigation or fishing. Resources
that were suitable for these uses were deemed to be held in trust by
the Crown for the benefit of the public. Joseph L. Sax, Professor of Law,
University of Michigan — proponent of the Modern Public Trust Doctrine
— in an erudite article “Public Trust Doctrine in Natural Resource Law
Effective Judicial Intervention”, Michigan Law Review, Vol. 68, Part 1 p.
473, has given the historical background of the Public Trust Doctrine as
under:

“The source of modern public trust law is found in a concept that
received much attention in Roman and English law — the nature of
property rights in rivers, the sea, and the seashore. That history has
been given considerable attention in the legal literature, need not be
repeated in detail here. But two points should be emphasized. First,
certain interests, such as navigation and fishing, were sought to be
preserved for the benefit of the public; accordingly, property used for
those purposes was distinguished from general public property which
the sovereign could routinely grant to private owners. Second, while
it was understood that in certain common properties — such as the
seashore, highways, and running water — ‘perpetual use was
dedicated to the public’, it has never been clear whether the public
had an enforceable right to prevent infringement of those interests.
Although the State apparently did protect public uses, no evidence is
available that public rights could be legally asserted against a
recalcitrant government.”

25. The Public Trust Doctrine primarily rests on the principle that
certain resources like air, sea, waters and the forests have such a great
importance to the people as a whole that it would be wholly unjustified
to make them a subject of private ownership. The said resources being
a gift of nature, they should be made freely available to everyone
irrespective of the status in life. The doctrine enjoins upon the
Government to protect the resources for the enjoyment of the general
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public rather than to permit their use for private ownership or
commercial purposes. According to Professor Sax the Public Trust
Doctrine imposes the following restrictions on governmental authority:

“Three types of restrictions on governmental authority are often
thought to be imposed by the public trust : first, the property
subject to the trust must not only be used for a public purpose, but
it must be held available for use by the general public; second, the
property may not be sold, even for a fair cash equivalent; and third
the property must be maintained for particular types of uses.”

26. The American law on the subject is primarily based on the
decision of the United States Supreme Court in I/linois Central Railroad

Co. v. People of the State of Illinois*. In the year 1869 the Illinois
Legislature made a substantial grant of submerged lands — a mile strip
along the shores of Lake Michigan extending one mile out from the
shoreline — to the Illinois Central Railroad. In 1873, the Legislature
changed its mind and repealed the 1869 grant. The State of Illinois
sued to quit title. The Court while accepting the stand of the State of
Illinois held that the title of the State in the land in dispute was a title
different in character from that which the State held in lands intended
for sale. It was different from the title which the United States held in
public lands which were open to pre-emption and sale. It was a title
held in trust — for the people of the State that they may enjoy the
navigation of the water, carry on commerce over them and have liberty
of fishing therein free from obstruction or interference of private
parties. The abdication of the general control of the State over lands in
dispute was not consistent with the exercise of the trust which required
the Government of the State to preserve such waters for the use of the

public. According to Professor Sax the Court in Illinois Central*
“articulated a principle that has become the central substantive thought
in public trust litigation. When a State holds a resource which is
available for the free use of the general public, a court will look with
considerable scepticism upon any governmental conduct which is
calculated either to relocate that resource to more restricted uses or to
subject public uses to the self-interest of private parties”.

27. In Gould v. Greylock Reservation Commission* the Supreme
Judicial Court of Massachusetts took the first major step in developing
the doctrine applicable to changes in the use of lands dedicated to the
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public interest. In 1886 a group of citizens interested in preserving
Mount Greylock as an unspoiled natural forest, promoted the creation of
an association for the purpose of laying out a public park on it. The
State ultimately acquired about 9000 acres, and the legislature enacted
a statute creating the Greylock Reservation Commission. In the year
1953, the legislature enacted a statute creating an Authority to
construct and operate on Mount Greylock an Aerial Tramway and certain
other facilities and it authorised the Commission to lease to the
Authority any portion of the Mount Greylock Reservation. Before the
project commenced, five citizens brought an action against both the
Greylock Reservation Commission and the Tramway Authority. The

plaintiffs brought the suit as beneficiaries of the public trust. The Court
held both the lease and the management agreement invalid on the
ground that they were in excess of the statutory grant of the authority.
The crucial passage in the judgment of the Court is as under:

“The profit-sharing feature and some aspects of the project itself
strongly suggest a commercial enterprise. In addition to the absence
of any clear or express statutory authorization of as broad a
delegation of responsibility by the Authority as is given by the
management agreement, we find no express grant to the Authority
or power to permit use of public lands and of the Authority's
borrowed funds for what seems, in part at least, a commercial
venture for private profit.”

Professor Sax's comments on the above-quoted paragraph from Gould
decision are as under:

"It hardly seems surprising, then, that the court questioned why a
State should subordinate a public park, serving a useful purpose as
relatively undeveloped land, to the demands of private investors for
building such a commercial facility. The court, faced with such a
situation, could hardly have been expected to have treated the case
as if it involved nothing but formal legal issues concerning the
State's authority to change the use of a certain tract of land.... Gould,
like Illinois Central, was concerned with the most overt sort of
imposition on the public interest : commercial interests had obtained
advantages which infringed directly on public uses and promoted
private profits. But the Massachusetts court has also confronted a
more pervasive, if more subtle, problem — that concerning projects
which clearly have some public justification. Such cases arise when,
for example, a highway department seeks to take a piece of parkland
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or to fill a wetland.”

28. In Sacco v. Development of Public Works2, the Massachusetts
Court restrained the Department of Public Works from filling a great
pond as part of its plan to relocate part of State Highway. The
Department purported to act under the legislative authority. The court
found the statutory power inadequate and held as under:

“the improvement of public lands contemplated by this section
does not include the widening of a State highway. It seems rather
that the improvement of public lands which the legislature provided
for ... is to preserve such lands so that they may be enjoyed by the
people for recreational purposes.”

29. In Robbins v. Deptt. of Public Works%, the Supreme Judicial
Court of Massachusetts restrained the Public Works Department from
acquiring Fowl Meadows, “wetlands of considerable natural beauty ...
often used for nature study and recreation” for highway use.

W\ Page: 410

30. Professor Sax in the article (Michigan Law Review) refers to
Priewev v. Wisconsin State Land and Improvement Co.2, Crawford

County Lever and Drainage Distt. No. 1°, City of Milwaukee v. State’,

State v. Public Service Commission® and opines that “the Supreme

Court of Wisconsin has probably made a more conscientious effort to
rise above rhetoric and to work out a reasonable meaning for the public
trust doctrine than have the courts of any other State”.

31. Professor Sax stated the scope of the public trust doctrine in the
following words:

“If any of the analysis in this Article makes sense, it is clear that
the judicial techniques developed in public trust cases need not be
limited either to these few conventional interests or to questions of
disposition of public properties. Public trust problems are found
whenever governmental regulation comes into question, and they
occur in a wide range of situations in which diffused public interests
need protection against tightly organized groups with clear and
immediate goals. Thus, it seems that the delicate mixture of
procedural and substantive protections which the courts have
applied in conventional public trust cases would be equally
applicable and equally appropriate in controversies involving air
pollution, the dissemination of pesticides, the location of rights of
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way for utilities, and strip mining of wetland filling on private lands

in a State where governmental permits are required.”

32. We may at this stage refer to the judgment of the Supreme
Court of California in National Audubon Society v. Superior Court of

Alpine County?. The case is popularly known as “the Mono Lake case”.
Mono Lake is the second largest lake in California. The lake is saline. It
contains no fish but supports a large population of brine shrimp which
feed vast numbers of nesting and migrating birds. Islands in the lake
protect a large breeding colony of California gulls, and the lake itself
serves as a haven on the migration route for thousands of birds. Towers
and spires of tura (sic) on the north and south shores are matters of
geological interest and a tourist attraction. In 1940, the Division of
Water Resources granted the Department of Water and Power of the
City of Los Angeles a permit to appropriate virtually the entire flow of 4
of the 5 streams flowing into the lake. As a result of these diversions,
the level of the lake dropped, the surface area diminished, the gulls
were abandoning the lake and the scenic beauty and the ecological
values of Mono Lake were imperilled. The plaintiffs environmentalist —
using the public trust doctrine — filed a law suit against Los Angeles
Water Diversions. The case eventually came to the California Supreme
Court, on a Federal Trial Judge's request for clarification of the

\) Page: 411

State's public trust doctrine. The Court explained the concept of public
trust doctrine in the following words:

na

By the law of nature these things are common to mankind — the
air, running water, the sea and consequently the shores of the
sea.’ (Institutes of Justinian 2.1.1) From this origin in Roman law,
the English common law evolved the concept of the public trust,
under which the sovereign owns ‘all of its navigable waterways and
the lands lying beneath them as trustee of a public trust for the
benefit of the people.””

The Court explained the purpose of the public trust as under:

“The objective of the public trust has evolved in tandem with the

changing public perception of the values and uses of waterways. As

we observed in Marks v. Whirneyﬁ, ‘[p]ublic trust easements (were)

traditionally defined in terms of navigation, commerce and fisheries.
They have been held to include the right to fish, hunt, bathe, swim,
to use for boating and general recreation purposes the navigable
waters of the State, and to use the bottom of the navigable waters
for anchorina. standina. or other purposes. We went on. however. to
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hold that the traditional triad of uses — navigation, commerce and
fishing — did not limit the public interest in the trust res. In
language of special importance to the present setting, we stated that
‘[t]he public uses to which tidelands are subject are sufficiently
flexible to encompass changing public needs. In administering the
trust the State is not burdened with an outmoded classification
favouring one mode of utilization over another. There is a growing
public recognition that one of the important public uses of the
tidelands — a use encompassed within the tidelands trust — is the
preservation of those lands in their natural state, so that they may
serve as ecological units for scientific study, as open space, and as
environments which provide food and habitat for birds and marine
life, and which favourably affect the scenery and climate of the area.’

Mono Lake is a navigable waterway. It supports a small local
industry which harvests brine shrimp for sale as fish food, which
endeavour probably qualifies the lake as a ‘fishery” under the
traditional public trust cases. The principal values plaintiffs seek to
protect, however, are recreational and ecological — the scenic views
of the lake and its shore, the purity of the air, and the use of the lake

for nesting and feeding by birds. Under Marks v. Whitney*?, it is
clear that protection of these values is among the purposes of the
public trust.”

The Court summed up the powers of the State as trustee in the
following words:

“Thus, the public trust is more than an affirmation of State power
to use public property for public purposes. It is an affirmation of the
duty of the State to protect the people's common heritage of
streams, lakes, marshlands and tidelands, surrendering that right of
protection only in

rare cases when the abandonment of that right is consistent with the
purposes of the trust....”

The Supreme Court of California, inter alia, reached the following
conclusion:

“The State has an affirmative duty to take the public trust into
account in the planning and allocation of water resources, and to
protect public trust uses whenever feasible. Just as the history of
this State shows that appropriation may be necessary for efficient
use of water despite unavoidable harm to public trust values, it
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demonstrates that an appropriative water rights system
administered without consideration of the public trust may cause
unnecessary and unjustified harm to trust interests. (See Johnson,
14 U.C. Davis L. Rev. 233, 256-57/; Robie, Some Reflections on
Environmental Considerations in Water Rights Administration, 2
Ecology L.Q. 695, 710-711 (1972); Comment, 33 Hastings L.]J. 653,
654.) As a matter of practical necessity the State may have to
approve appropriations despite foreseeable harm to public trust
uses. In so doing, however, the State must bear in mind its duty as
trustee to consider the effect of the taking on the public trust (see

United Plainsmen v. N.D. State Water Cons. Comm'nt at pp. 462-
463, and to preserve, so far as consistent with the public interest,
the uses protected by the trust.”

The Court finally came to the conclusion that the plaintiffs could rely on
the public trust doctrine in seeking reconsideration of the allocation of
the waters of the Mono basin.

33. It is no doubt correct that the public trust doctrine under the
English common law extended only to certain traditional uses such as
navigation, commerce and fishing. But the American Courts in recent
cases have expanded the concept of the public trust doctrine. The

observations of the Supreme Court of California in Mono Lake case?
clearly show the judicial concern in protecting all ecologically important
lands, for example fresh water, wetlands or riparian forests. The

observations of the Court in Mono Lake case® to the effect that the
protection of ecological values is among the purposes of public trust,
may give rise to an argument that the ecology and the environment
protection is a relevant factor to determine which lands, waters or airs
are protected by the public trust doctrine. The Courts in United States
are finally beginning to adopt this reasoning and are expanding the
public trust to encompass new types of lands and waters. In Phillips

Petroleum Co. v. !\f:’ississippiE the United States Supreme Court upheld
Mississippi's extension of public trust doctrine to lands underlying non-
navigable tidal areas. The majority judgment adopted ecological
concepts to determine which lands can be considered tide lands.

Phillips Petroleum casel? assumes importance because the Supreme
Court expanded the public trust doctrine to identify the tide lands not
on commercial considerations but
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on ecological concepts. We see no reason why the public trust doctrine
should not be expanded to include all ecosvstems obperatina in our
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natural resources.

34. Our legal system — based on English common law — includes
the public trust doctrine as part of its jurisprudence. The State is the
trustee of all natural resources which are by nature meant for public
use and enjoyment. Public at large is the beneficiary of the sea-shore,
running waters, airs, forests and ecologically fragile lands. The State as
a trustee is under a legal duty to protect the natural resources. These
resources meant for public use cannot be converted into private
ownership.

35. We are fully aware that the issues presented in this case
illustrate the classic struggle between those members of the public who
would preserve our rivers, forests, parks and open lands in their pristine
purity and those charged with administrative responsibilities who,
under the pressures of the changing needs of an increasingly complex
society, find it necessary to encroach to some extent upon open lands
heretofore considered inviolate to change. The resolution of this conflict
in any given case is for the legislature and not the courts. If there is a
law made by Parliament or the State Legislatures the courts can serve
as an instrument of determining legislative intent in the exercise of its
powers of judicial review under the Constitution. But in the absence of
any legislation, the executive acting under the doctrine of public trust
cannot abdicate the natural resources and convert them into private
ownership, or for commercial use. The aesthetic use and the pristine
glory of the natural resources, the environment and the ecosystems of
our country cannot be permitted to be eroded for private, commercial or
any other use unless the courts find it necessary, in good faith, for the
public good and in public interest to encroach upon the said resources.

36. Coming to the facts of the present case, large area of the bank of
River Beas which is part of protected forest has been given on a lease
purely for commercial purposes to the Motels. We have no hesitation in
holding that the Himachal Pradesh Government committed patent
breach of public trust by leasing the ecologically fragile land to the
Motel management. Both the lease transactions are in patent breach of
the trust held by the State Government. The second lease granted in
the year 1994 was virtually of the land which is a part of the riverbed.
Even the Board in its report has recommended de-leasing of the said
area.

37. This Court in Vellore Citizens' Welfare Forum v. Union of India*>
explained the “Precautionary Principle” and “Polluters Pays Principle” as
under : (SCC pp. 658-59, paras 11-13)

“"Some of the salient principles of ‘Sustainable Development’, as
culled out from Brundtland Report and other international
documents, are Inter-Generational Equity, Use and Conservation of
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Natural Resources, Environmental Protection, the Precautionary
Principle, Polluter Pays Principle, Obligation to Assist and Cooperate,
Eradication

)\ Page: 414

of Poverty and Financial Assistance to the developing countries. We are,
however, of the view that ‘the Precautionary Principle’ and ‘the Polluter
Pays Principle’ are essential features of ‘Sustainable Development’. The
‘Precautionary Principle’ _— in the context of the municipal law —
means:

(/) Environmental measures — by the State Government and the
statutory authorities — must anticipate, prevent and attack the
causes of environmental degradation.

(ii) Where there are threats of serious and irreversible damage,
lack of scientific certainty should not be used as a reason for
postponing measures to prevent environmental degradation.

(iiif)y The ‘onus of prooff is on the actor or the
developer/industrialist to show that his  action is
environmentally benign.

‘The Polluter Pays Principle’ has been held to be a sound principle
by this Court in Indian Council for Enviro-Legal Action v. Union of

India**. The Court observed : (SCC p. 246, para 65)

‘... we are of the opinion that any principle evolved in this
behalf should be simple, practical and suited to the conditions
obtaining in this country’.

The Court ruled that : (SCC p. 246, para 65)

A

Once the activity carried on is hazardous or inherently
dangerous, the person carrying on such activity is liable to make
good the loss caused to any other person by his activity
irrespective of the fact whether he took reasonable care while
carrying on his activity. The rule is premised upon the very nature
of the activity carried on’.

Consequently the polluting industries are ‘absolutely liable to compensate for the
harm caused by them to villagers in the affected area, to the soil and to the
underground water and hence, they are bound to take all necessary measures to
remove sludge and other pollutants lying in the affected areas’. The ‘Polluter Pays
Principle’ as interpreted by this Court means that the absolute liability for harm to
the environment extends not only to compensate the victims of pollution but also the
cost of restoring the environmental degradation. Remediation of the damaged
environment is part of the process of ‘Sustainable Development’ and as such
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polluter is liable to pay the cost to the individual sufferers as well as the cost of
reversing the damaged ecology.

The Precautionary Principle and the Polluter Pays Principle have
been accepted as part of the law of the land.”

38. It is thus settled by this Court that one who pollutes the

environment must pay to reverse the damage caused by his acts.

39. We, therefore, order and direct as under:

1. The public trust doctrine, as discussed by us in this judgment
is a part of the law of the land.

2. The prior approval granted by the Government of India,
Ministry of Environment and Forest by the letter dated 24-11-1993
and the lease deed dated 11-4-1994 in favour of the Motel are
quashed. The lease granted to the Motel by the said lease deed in
respect of 27 bighas and 12 biswas of area, is cancelled and set
aside. The Himachal Pradesh Government shall take over the area
and restore it to its original-natural conditions.

3. The Motel shall pay compensation by way of cost for the
restitution of the environment and ecology of the area. The pollution
caused by various constructions made by the Motel in the riverbed
and the banks of River Beas has to be removed and reversed. We
direct NEERI through its Director to inspect the area, if necessary,
and give an assessment of the cost which is likely to be incurred for
reversing the damage caused by the Motel to the environment and
ecology of the area. NEERI may take into consideration the report by
the Board in this respect.

4. The Motel through its management shall show cause why
pollution fine in addition be not imposed on the Motel.

5. The Motel shall construct a boundary wall at a distance of not
more than 4 metres from the cluster of rooms (main building of the
Motel) towards the river basin. The boundary wall shall be on the
area of the Motel which is covered by the lease dated 29-9-1981.
The Motel shall not encroach/cover/utilise any part of the river basin.
The boundary wall shall separate the Motel building from the river
basin. The river bank and the river basin shall be left open for the
public use.

6. The Motel shall not discharge untreated effluents into the river.
We direct the Himachal Pradesh Pollution Control Board to inspect
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the pollution control devices/treatment plants set up by the Motel. If
the effluent/waste discharged by the Motel is not conforming to the
prescribed standards, action in accordance with law be taken against
the Motel.

7. The Himachal Pradesh Pollution Control Board shall not permit
the discharge of untreated effluent into River Beas. The Board shall
inspect all the hotels/institutions/factories in Kullu-Manali area and
in case any of them are discharging untreated effluent/waste into
the river, the Board shall take action in accordance with law.

8. The Motel shall show cause on 18-12-1996 why pollution fine
and damages be not imposed as directed by us. NEERI shall send its
report by 17-12-1996. To be listed on 18-12-1996.

40. The writ petition is disposed of except for limited purpose

indicated above.

9

Under Article 32 of the Constitution of India

146 US 387 : 36 L Ed 1018 (1892)

350 Mass 410 (1966)

532 Mass 670

244 NE 2d 577
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193 Wis 423
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33 Cal 3d 419
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12 108 sSCt 791 (1988)

13 (1996) 5 SCC 647 : JT (1996) 7 SC 375
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